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Be a part of the rule making process!

The public is encouraged to comment on any of the proposed rules appearing in this issue. Comments
must be made in writing and must be submitted to the agency that is proposing the rule. Address your com-
ments to the agency representative whose name and address are printed in the notice of rule making. No
special form is required; a handwritten letter will do. Individuals who access the online Register
(www.dos.ny.gov) may send public comment via electronic mail to those recipients who provide an e-mail ad-
dress in Notices of Proposed Rule Making. This includes Proposed, Emergency Proposed, Revised Proposed
and Emergency Revised Proposed rule makings.

To be considered, comments should reach the agency before expiration of the public comment period.
The law provides for a minimum 60-day public comment period after publication in the Register of every No-
tice of Proposed Rule Making, and a 45-day public comment period for every Notice of Revised Rule Making.
If a public hearing is required by statute, public comments are accepted for at least five days after the last such
hearing. Agencies are also required to specify in each notice the last date on which they will accept public
comment.

When a time frame calculation ends on a Saturday or Sunday, the agency accepts public comment
through the following Monday; when calculation ends on a holiday, public comment will be accepted through
the following workday. Agencies cannot take action to adopt until the day after expiration of the public com-
ment period.
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examine issues of compliance with legislative intent, impact on the economy, and impact on affected parties.
In addition to sending comments or recommendations to the agency, please do not hesitate to transmit your
views to ARRC:

Administrative Regulations Review Commission
State Capitol
Albany, NY 12247
Telephone: (518) 455-5091 or 455-2731
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Executive Order No. 147.41: Amendment to Executive Order 147 - A Special Prosecutor to
Investigate and Prosecute Matters Relating to the Deaths of Civilians Caused by Law Enforce-
ment Officers.

Executive Order No. 147.42: Amendment to Executive Order 147 - A Special Prosecutor to
Investigate and Prosecute Matters Relating to the Deaths of Civilians Caused by Law Enforce-
ment Officers Executive Order.

Executive Order No. 168.44: Continuing the Declaration of a Disaster Emergency in the Five
Boroughs of New York City and the Counties of Dutchess, Nassau, Orange, Putnam, Rockland,
Suffolk and Westchester That Incorporate the MTA Region in the State of New York.

Executive Order No. 198.12: Continuing the Declaration of Disaster Emergency in the Counties of
Cayuga, Jefferson, Monroe, Niagara, Orleans, Oswego, St. Lawrence, and Wayne.

Executive Order No. 202.83: Continuing Temporary Suspension and Modification of Laws Relating
to the Disaster Emergency.

Executive Order No. 202.84: Continuing Temporary Suspension and Modification of Laws Relating
to the Disaster Emergency.

Executive Order No. 202.85: Continuing Temporary Suspension and Modification of Laws Relating
to the Disaster Emergency.

Executive Order No. 202.86: Continuing Temporary Suspension and Modification of Laws Relating
to the Disaster Emergency.

Executive Order No. 202.87: Continuing Temporary Suspension and Modification of Laws Relating
to the Disaster Emergency.

Executive Order No. 202.88: Continuing Temporary Suspension and Modification of Laws Relating
to the Disaster Emergency.

Executive Order No. 205.3: Quarantine Restrictions on Travelers Arriving in New York.

Executive Order No. 207: Declaring a Disaster in the Counties of Albany, Broome, Chenango, Co-
lumbia, Delaware, Dutchess, Greene, Montgomery, Orange, Otsego, Rensselaer, Saratoga,
Schenectady, Schoharie, Sullivan, Tioga, Ulster, Washington and Contiguous Counties.

Executive Order No. 208: Declaring an Emergency in Order to Appoint New Jersey and Connecticut
Police Officers as Railroad Police Officers to Provide Enhanced Security on Commuter Trains,
Buses, and Ferries.

Financial Reports / 215






RULE MAKING
ACTIVITIES

Each rule making is identified by an .D. No., which consists
of 13 characters. For example, the I.D. No. AAM-01-96-
00001-E indicates the following:

AAM -the abbreviation to identify the adopting agency
01 -the State Register issue number

96 -the year

00001 -the Department of State number, assigned upon

receipt of notice.

E -Emergency Rule Making—permanent action
not intended (This character could also be: A
for Adoption; P for Proposed Rule Making; RP
for Revised Rule Making; EP for a combined
Emergency and Proposed Rule Making; EA for
an Emergency Rule Making that is permanent
and does not expire 90 days after filing.)

Ttalics contained in text denote new material. Brackets
indicate material to be deleted.

Office of Alcoholism and
Substance Abuse Services

NOTICE OF ADOPTION

General Service Standards Applicable to Outpatient Substance
Use Disorder Programs

L.D. No. ASA-19-20-00001-A
Filing No. 10

Filing Date: 2021-01-12
Effective Date: 2021-01-27

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of Part 822 of Title 14 NYCRR.
Statutory authority: Mental Hygiene Law, sections 19.07(c), (e), 19.09(b),
19.16, 19.21(b), 19.40, 22.07(c), 32.01, 32.05(b), 32.07(a), 32.09(b); Penal
Law, section 220.78; Public Health Law, sections 2781 and 3309; 42 CFR,
part 8
Subject: General service standards applicable to outpatient substance use
disorder programs.
Purpose: To set-forth the minimum regulatory requirements for certified
outpatient substance use disorder treatment programs.
Text of final rule: The adopted rule amends Part 822 as follows:

§ 822.7 General program standards. Additional clarity on certified capa-
city exclusions.

§ 822.8 Patient/records/treatment planning. Language consistency.

§ 822.11 Additional requirements for opioid treatment programs. Clar-
ity on federal time-in-treatment rules.

Final rule as compared with last published rule: Nonsubstantial changes
were made in sections 822.7(a)(9), 822.8(b)(4) and 822.11(c)(2).

Revised rule making(s) were previously published in the State Register
on November 4, 2020.

Text of rule and any required statements and analyses may be obtained

Jfrom: Carmelita Cruz, NYS OASAS, 1450 Western Avenue, Albany, NY

12203, (518) 605-8323, email: carmelita.cruz@oasas.ny.gov

Revised Regulatory Impact Statement

OASAS has determined that the revisions to the adopted rule do not
require an updated Regulatory Impact Statement as the changes were made
for clarity and consistency and do not substantially alter the rule.

Revised Regulatory Flexibility Analysis

OASAS has determined that the revisions to the adopted rule will not
impose any adverse economic impact or reporting, recordkeeping or other
compliance requirements on small businesses or local governments
because there are no new or additional requirements for professional staff
employed in these programs and edits are made for clarity and consistency
only.

Revised Rural Area Flexibility Analysis

OASAS has determined that the revisions to the Adopted rule will not
impose any adverse impact on rural areas or reporting, recordkeeping or
other compliance requirements on public or private entities in rural areas
because the changes do not alter the services that will be delivered by the
professional staff employed in these programs and are made for clarity
and consistency.

Revised Job Impact Statement

OASAS is not submitting a Job Impact Statement for the revisions to this
Adoption rulemaking. OASAS does not anticipate a substantial adverse
impact on jobs and employment opportunities because the requirements
for service delivery do not alter responsibilities of the professional staff
employed by these programs and are made for clarity and consistency
only.

Initial Review of Rule

As a rule that requires a RFA, RAFA or JIS, this rule will be initially
reviewed in the calendar year 2024, which is no later than the 3rd year af-
ter the year in which this rule is being adopted.

Assessment of Public Comment

1. OASAS received various recommendations on simple language and
grammatical edits which may or may not be incorporated into the final
regulation.

2. OASAS provider requested additional time for the provision of
outpatient rehabilitation services. Note that the minimum hour duration
stated in the regulation is a minimum requirement, not a maximum
requirement.

3. Providers requested clarification on who may sign off on an admis-
sion assessment and the timeframe in which sign off must occur. Ad-
ditional guidance will be issued by the Addiction Treatment and Recovery
Bureau.

4. Providers identified issues with current regulatory language regard-
ing a providers inability to discriminate against patients for admission
purposes based on previous behavioral problems or non-payment during
the previous treatment year. No provider may deny treatment based on an
individual’s inability to pay (MHY § 25.17). For patients that exhibit
behavioral problems, programs are expected to make every effort to con-
nect the patient with a program that has the ability to address the patient’s
unique needs.

5. Programs inquired about other physicians’ ability to review and ap-
prove take-home medication in an OTP setting. Per federal regulations all
OTP staff may convey information relevant to determining unsupervised
medication use to the medical director for consideration in determining
appropriate dosage and management decisions.

6. Providers requested additional clarity for OTP census exclusions.
Additional clarity provided.
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7. Is the intent for all OTPs to be considered an OASAS Part 822
outpatient program, similar to the previously named Part 822 chemical de-
pendence program, such that they may admit significant others? Yes.

8. Providers requested additional information added to the regulation
regarding the type of nurse that must be on-site vs on-call when medica-
tion is administered in an OTP setting and under what circumstances
reporting to pharmacy must occur. Such information will be provided in
guidance.

9. Providers requested additional clarification be added that federal
criteria regarding time in treatment for take-home medication are not ap-
plicable to provision of buprenorphine or naltrexone in OTP settings. Ad-
ditional clarity provided.

State Commission of
Correction

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Ratio of Toilet, Sink, Shower Per Youth in Specialized Secured
Detention Facility for Older Youth

LD. No. CMC-04-21-00002-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed Action: Amendment of section 7320.4(c) of Title 9 NYCRR.
Statutory authority: Correction Law, section 45(6) and (15)

Subject: Ratio of toilet, sink, shower per youth in Specialized Secured
Detention Facility for Older Youth.

Purpose: Amend the ratio of toilet, sink, and shower to coincide with Of-
fice of Children and Family Services regulations.

Text of proposed rule: Subdivision (c) of section 7320.4 of Title 9 NYCRR
is amended to read as follows:

(c) At least one functioning toilet, sink and shower shall be available for
every [6] 8 youth contained within a living unit.

Text of proposed rule and any required statements and analyses may be
obtained from: Deborah Slack-Bean, New York State Commission of Cor-
rection, 80 S. Swan Street, 12th Floor, Albany, NY 12210, (518) 485-
2346, email: Deborah.Slack-Bean @scoc.ny.gov

Data, views or arguments may be submitted to: Same as above.

Public comment will be received until: 60 days after publication of this
notice.

Regulatory Impact Statement

1. Statutory authority:

Subsection (6) of section 45 of the Correction Law authorizes the Com-
mission to promulgate rules and regulations establishing minimum stan-
dards for the care, custody, correction, treatment, supervision, discipline,
and other correctional programs for all person confined in the correctional
facilities of New York State. Subdivision (15) of section 45 of the Correc-
tion Law allows the Commission to adopt, amend or rescind such rules
and regulations as may be necessary or convenient to the performance of
its functions, powers and duties.

2. Legislative objectives:

By including specialized secure detention facilities for older youth
within the Correction Law section 40(2) definition of “local correctional
facility,” the Legislature intended the Commission to promulgate and
maintain regulations for the management of such facilities.

3. Needs and benefits:

On April 10, 2017, Governor Cuomo signed into law what is commonly
known as “Raise the Age” legislation (Part WWW of Chapter 59 of the
Laws of 2017), which generally serves to prohibit the detention of 16 and
17 year olds in adult jails and prisons, makes substantive changes to the
procedures and mechanisms used to process 16 and 17 year old offenders
in the criminal and youth justice systems, and allows for additional ser-
vices for youth and alters the types of detention and/or placement they
may receive.

Specifically, the legislation creates a new category of offender, known
as an “adolescent offender,” defined as a person 16 years old (effective
October 1, 2018) or 17 years old (effective October 1, 2019) at the time
such person is alleged to have committed a felony offense. While an ado-
lescent offender’s case is adjudicated in the Youth Part Court, he or she

2

may be detained in the specialized secure juvenile detention facilities for
older youth (SSDs). All SSDs statewide are required to be certified and
regulated by OCFS in conjunction with the Commission. Additionally,
SSDs were included in the Correction Law § 40(2) definition of “local
correctional facility,” necessitating that the Commission promulgate mini-
mum standard regulations for such facilities pursuant to Correction Law
§ 45(6).

Upon initial promulgation, the regulations required a greater number of
toilets, sinks and showers per youth than what was required in the corre-
sponding OCFS regulations. Since initial certification, facilities have been
operating, without issue, at the lower ratio of fixtures via Commission-
issued variance. This proposed rulemaking is necessary to ensure that the
Commission regulations coincide with those regulations that were
promulgated by OCFS.

4. Costs:

a. Costs to regulated parties for the implementation of and continuing
compliance with the rule: None. As the Specialized Secured Detention Fa-
cilities for Older Youth’s toilet, sink and shower to youth ratios were al-
ready established by regulations promulgated by the Office of Children
and Family Services. This amendment is to ensure that both the State Com-
mission of Correction and the Office of Children and Family Services’
regulations are consistent.

b. Costs to the agency, the State and local governments for the
implementation and continuation of the rule: None. The regulation does
not apply to state agencies or governmental bodies. As set forth above in
subdivision (a), there would not be any additional costs to local
governments.

c. This statement detailing the projected costs of the rule is based upon
the Commission’s oversight and experience relative to the operation and
function of local correctional facilities.

5. Local government mandates:

The rule does not require any additional local government mandates.

6. Paperwork:

The rule does not require any additional paperwork on regulated parties.

7. Duplication:

The rule does not duplicate any existing State or Federal requirement.

8. Alternatives:

There were no significant alternatives to this rule, as the Office of Chil-
dren and Family Services’ regulations presently require a toilet, sink and
shower to youth ratio of one (1) to eight (8).

9. Federal standards:

There are no applicable minimum standards of the federal government.

10. Compliance schedule:

Each local jurisdiction would already be in compliance with the
proposed rule.

Regulatory Flexibility Analysis

A regulatory flexibility analysis is not required pursuant to subdivision
three of section 202-b of the State Administrative Procedure Act because
the rule does not impose an adverse economic impact on small businesses
or local governments. The proposed rule seeks only to amend the toilet,
sink and shower to youth ratio within a Specialized Secure Juvenile Deten-
tion Facility for Older Youth, in order to coincide with Office of Children
and Family Services regulations that were in effect prior to the enactment
of this regulation. Consequently, it will not have an adverse impact on
small businesses or local governments, nor impose any additional signifi-
cant reporting, record keeping, or other compliance requirements on small
businesses or local governments.

Rural Area Flexibility Analysis

A rural area flexibility analysis is not required pursuant to subdivision four
of section 202-bb of the State Administrative Procedure Act because the
rule does not impose an adverse impact on rural areas. The proposed rule
seeks only to amend the toilet, sink and shower to youth ratio within a
Specialized Secure Juvenile Detention Facility for Older Youth, in order to
coincide with Office of Children and Family Services regulations that
were in effect prior to the enactment of this regulation. Consequently, it
will not impose an adverse economic impact on rural areas, nor impose
any additional significant record keeping, reporting, or other compliance
requirements on private or public entities in rural areas.

Job Impact Statement

A job impact statement is not required pursuant to subdivision two of sec-
tion 201-a of the State Administrative Procedure Act because the rule will
not have a substantial adverse impact on jobs and employment opportuni-
ties, as apparent from its nature and purpose. The proposed rule seeks only
to amend the number of toilet, sink and shower per youth ratio required in
a Specialized Secured Juvenile Dentition Facility for Older Youth housing
unit. As such, there will be no impact on jobs and employment
opportunities.
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Education Department

EMERGENCY
RULE MAKING

Addressing the COVID-19 Crisis

L.D. No. EDU-16-20-00002-E
Filing No. 12

Filing Date: 2021-01-12
Effective Date: 2021-01-12

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of sections 52.3, 52.21, 57-4.5, 70.4, 74.6,
75.2,76.2, 79-9.3, 79-10.3, 79-11.3, 79-12.3, 80-1.5, 80-1.13, 80-3.15,
80-4.3, 83.5, 87.2, 87.5, 100.2, 100.4, 100.5, 100.6, 100.10, 100.21, 119.1,
119.5, 125.1, 151-1.4, 154-2.3, 175.5, 200.4, 200.5, 200.7, 200.20, 275.8;
addition of section 279.5 to Title 8 NYCRR.

Statutory authority: Education Law, sections 101, 112, 207, 208, 215,
301, 305, 310, 311, 1704, 1709, 2117, 2651, 2852, 2854, 2856, 3001,
3001-d, 3003, 3004, 3004-c, 3009, 3035, 3204, 3205, 3210, 3212, 3214,
3602, 3602-c, 3602-¢, 3604, 3713, 4402, 4403, 4404, 4410, 6501, 6504,
6506, 6507, 7404, 7904, 7904-a and 8206

Finding of necessity for emergency rule: Preservation of public health
and general welfare.

Specific reasons underlying the finding of necessity: On January 30,
2020, the World Health Organization designated the novel coronavirus,
COVID-19, outbreak as a Public Health Emergency of International
Concern. On March 7, 2020, the Governor of New York State declared a
State disaster emergency for the entire State of New York pursuant to Ex-
ecutive Order 202. Subsequently, the Governor issued additional Execu-
tive Orders in response to the COVID-19 crisis, including orders directing
the closure of schools for the remainder of the school year and summer
school and directing nonessential work personnel to work from home. In
response, the Department adopted emergency regulations at each Board of
Regents meeting since the April 2020 meeting to address numerous issues
resulting from the interruptions caused by the COVID-19 Crisis. The
Department originally presented this proposed amendment to the Full
Board for adoption as an emergency action at its April 2020 meeting, ef-
fective April 7, to address numerous issues resulting from the interrup-
tions caused by the COVID-19 crisis. At the May, June, July, September,
October, and November 2020 Board of Regents meetings, the Department
revised the proposed emergency regulation to provide clarification and ad-
ditional flexibility for regulatory requirements in response to the
COVID-19 crisis. The proposed amendment provides regulatory flex-
ibility related to the following:

o Instructional day and hour requirements;

o The service of pleadings and supporting papers for appeals to the
Commissioner pursuant to Education Law § 310;

o Charter school lotteries, reporting requirements, and payments by
public school districts to charter schools;

e Annual visits to nonpublic nursery schools and kindergartens by
Department staff;

o Annual assessments for homeschool students;

« Continuous experience requirements for certain professions;

o Examination timeframe requirements for Public Accounting ap-
plicants;

o Educational program requirements for licensure in a profession under
Title VII of the Education Law;

o In-person supervision experience requirements for certain profes-
sions;

« Filing and submission timelines for Part 83 and Part 87 appeals to the
Commissioner;

o The definition of the term “prospective school employee;”

o Certain procedures and timeframes for special education due process
hearings;

« Timeframes related to special education programs and services;

 Filings with the Office of State Review;

« Certain timelines relating to bilingual education;

« English language learners’ annual assessment;

o Unit of study requirements;

« Required Dignity for All Students Act (DASA) training;

« Teacher performance assessments (edTPA);

« Statement of continued eligibility (SOCE) and limited extension ap-
plication deadline and special education full-time teaching experience
deadline; and

 School and district accountability.

Because the Board of Regents meets at scheduled intervals, the earliest
the proposed amendment could be presented for regular (nonemergency)
adoption, after publication in the State Register and expiration of the 45-
day public comment period required in the State Administrative Procedure
Act (SAPA) section 201(4-a), is the February 2021 Regents meeting.
However, because the COVID-19 crisis is presently affecting the State of
New York, emergency action is necessary for the preservation of public
health and the general welfare in order to immediately provide flexibility
for certain regulatory requirements in response to the COVID-19 crisis
and to ensure that the emergency action taken at the November meeting
remains continuously in effect.

It is anticipated that the proposed rule will be presented for adoption as
a permanent rule at the February 2021 Regents meeting, which is the first
scheduled meeting after the 45-day public comment period prescribed in
SAPA for State agency rule makings.

Subject: Addressing the COVID-19 Crisis.

Purpose: To provide flexibility for certain regulatory requirements in re-
sponse to the COVID-19 crisis.

Substance of emergency rule (Full text is posted at the following State
website: http://www.counsel.nysed.gov/rulesandregs): On January 30,
2020, the World Health Organization designated the novel coronavirus,
COVID-19, outbreak as a Public Health Emergency. On March 7, 2020
the Governor of New York State declared a State disaster emergency for
the entire State of New York pursuant to Executive Order 202. Therefore,
it is necessary for the Department to adopt emergency regulations to ad-
dress numerous issues resulting from the interruptions caused by the
COVID-19 crisis. The proposed revisions are summarized as follows:

o State Aid

o Permits public school districts, public schools and charter schools
to operate for less than 180 days during the 10 month school year for any
school day that is closed pursuant to an Executive Order for the COVID-19
crisis and waived from the 180-day requirement pursuant to the terms of
such Executive Order(s).

o Provides a waiver from the annual instructional hour requirement
for the 2019-20 and 2020-21 school years if a school district is unable to
meet such requirement due to an Executive Order(s) of the Governor pur-
suant to the State of emergency declared for the COVID-19 crisis, or pur-
suant to Education Law § 3604(8), or due to reopening procedures
implemented as a result of the COVID-19 crisis, provided that the district
meets certain prescribed requirements.

¢ 310 Appeals to the Commissioner

o Permits service of pleadings and supporting papers for appeals to
the Commissioner pursuant to Education Law § 310 by alternative means
during the State of Emergency declared by the Governor pursuant to an
Executive Order regarding the COVID-19 crisis.

o Charter Schools

o Permits the Commissioner to excuse delays in required reporting
by charter schools to public schools for the length of time of a school
closure ordered pursuant to an Executive Order of the Governor pursuant
to a State of emergency for the COVID-19 crisis, provided such delay
does not exceed 30 days. When there is a delay in reporting by a charter
school, the amendments also permit the Commissioner to excuse any delay
in payment by a public school to a charter school, provided such delay
does not exceed 30 days.

o Requires charter schools to provide notice on their website of the
date, time and place of lotteries for the random selection process for charter
school student applicants if such lottery is provided during a school closure
ordered pursuant to an Executive Order of the Governor pursuant to a
State of emergency for the COVID-19 crisis. Additionally, the amend-
ments permit such lotteries to be held remotely, provided that the public
has the opportunity to view or listen and such lottery is recorded and later
transcribed.

« Early Learning

o Permits prekindergarten programs to operate for less than the 180-
day and 90-day requirements where such programs were scheduled to
operate, but the school where such program operates is closed pursuant to
an Executive Order of the Governor pursuant to the State of emergency
for the COVID-19 crisis.

o Permits Department staff who are unable to conduct their annual
visit of nonpublic nursery schools and kindergartens in the 2019-20 and/or
2020-21 school year due to the COVID-19 crisis, to conduct such annual
visit as soon as practicable.

e Home Instruction

o Provides that home instruction programs shall be exempt from the
annual assessment and alternative evaluation requirements for the 2019-20
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school year where a student otherwise achieves the learning outcomes in
accordance with their individualized home instruction plan (IHIP).
o Professions

o Allows the Department to excuse the continuous experience
requirements for speech language pathology, audiology, and occupational
therapy where such continuous experience cannot be completed due to the
State of Emergency declared by the Governor pursuant to an Executive
Order for the COVID-19 crisis.

o Allows the Department to accept passing examination scores from
Public Accounting applicants that are outside the required 18 month ex-
amination window where such examinations cannot be completed within
18 months due to the State of Emergency declared by the Governor pursu-
ant to an Executive Order for the COVID-19 crisis.

o Allows the Department to modify professional educational program
requirements for licensure, to the extent authorized by law, if such require-
ments cannot be successfully completed due to the State of emergency
declared by the Governor pursuant to an Executive Order for the
COVID-19 crisis.

o Grants an exemption for in person supervision experience require-
ments for licensed clinical social work, licensed master social work,
mental health counseling, marriage and family counseling, creative arts
therapy, and psychoanalysis if such in person supervision cannot be
completed due to the State of Emergency declared by the Governor pursu-
ant to an Executive Order for the COVID-19 crisis.

o Part 83 and Part 87 Appeals

o Permits the Commissioner to excuse the filing timeframes pre-
scribed in such section relating to appeals to the Commissioner of a hear-
ing officer’s determination of good moral character where such late filings
are due to the State of emergency declared by the Governor pursuant to
the an Executive Order for the COVID-19 crisis.

o Permits: (i) the Department to excuse late submissions relating to
due process procedures for prospective employees’ clearance for employ-
ment; and (ii) the Commissioner’s designee to excuse late submissions re-
lating to appeals of the Department’s determination to deny prospective
school employees’ clearance for employment where such submissions are
late due to the State of emergency declared by the Governor pursuant to
the an Executive Order for the COVID-19 crisis.

0 Adds to the definition of “prospective school employee” any indi-
vidual who will reasonably be expected to provide services which involve
online communication or interaction directly to students under the age of
21 during the period of a school closure ordered pursuant to an Executive
Order of the Governor pursuant to a State of emergency for the COVID-19
crisis.

o Special Education

o Ensures that State approved private schools, State operated schools,
Special Act School Districts, State supported schools and preschools to
operate for less than 180 days during the 10 month school year for any
school day that is closed pursuant to an Executive Order for the COVID-19
crisis and waived from the 180-day requirement pursuant to the terms of
such Executive Order(s).

o Allows impartial hearing officers to conduct special education due
process hearings by video conference during the COVID-19 crisis.

o Allows hearing officers to extend cases up to 60 days rather than 30
days during the State of emergency declared by the Governor for the
COVID-19 crisis. This allows Impartial Hearing Officers better flexibility
while school witnesses, administrators and parents are unavailable to
partake in due process hearings.

o Requires preschool providers to make-up missed services within 30
days of the missed session. The proposed amendment will not include
days that the school is closed pursuant to an Executive Order of the
Governor issued pursuant to a State of emergency for the COVID-19 crisis.

o Extends the time period to arrange for special education programs
and services to be provided to a student with a disability from 60 school
days of receipt of consent to evaluate so that the 60 days will not include
any days(s) that such school is closed pursuant to an Executive order is-
sued by the Governor pursuant to a State of emergency for COVID-19. As
well, 30 school days will be extended for arranging an approved non-
public school placement.

o Office of State Review

o Provides that a State Review Officer may authorize certain filings
through electronic means during the State of emergency declared by the
Governor pursuant to an Executive Order for the COVID-19 crisis.

« Bilingual Education

o Provides that any day(s) where a school is closed pursuant to an
Executive Order of the Governor pursuant to a State of emergency for the
COVID-19 crisis and any day(s) where a school or local educational
agency central office, where such office is responsible for implementing
and completing the English Language Learner (ELL) identification pro-
cess, has temporarily shifted from in-person or hybrid instruction to full
remote instruction due to and increase in COVID-19 cases do not count
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towards the following timelines: English language learner identification
process timeline; parental notification and information timeline, and the
English as a New Language/Bilingual Education placement timeline.

o Provides an exemption to students from the unit of study require-
ments for the 2019-2020 school year where a student is unable to meet
such requirements due to schools being closed pursuant to an Executive
Order of the Governor pursuant to the State of emergency for the
COVID-19 crisis and where such student otherwise achieves the learning
outcomes for such course of study.

o Provides that for the 2019-2020 school year, there will be no En-
glish language learner annual assessment due to such assessment being
suspended as result of the COVID-19 crisis.

o Curriculum and Instruction

o Provides an exemption to students from the unit of study require-
ments for the 2019-2020 school year where a student is unable to meet
such requirements due to schools being closed pursuant to an Executive
Order of the Governor pursuant to the State of emergency for the
COVID-19 crisis and where such student otherwise achieves the learning
outcomes of such portion of unity of study completed.

« Higher Education

o Permits the Dignity for All Students Act (DASA) training to be
conducted entirely online during the time period of the State of emergency
declared by the Governor pursuant to an Executive Order for the
COVID-19 crisis.

o Creates an edTPA safety net for: (i) candidates in registered educa-
tor preparation programs (EPPs) in the Spring 2020 or Summer 2020
terms, who completed a student teaching or similar clinical experience
during the Spring 2020 or Summer 2020 terms; (ii) candidates who
complete a student teaching or similar clinical experience during the 2020-
2021 academic year while enrolled in a New York State registered teacher
preparation program; (iii) candidates who complete a student teaching ex-
perience during the 2020-2021 academic year while enrolled in an accept-
able out-of-state teacher preparation program; or (iv) candidates who
complete the teaching experience requirement for certification through the
individual evaluation pathway during the 2020-2021 academic year and
could not complete their teacher performance assessment as a result of the
COVID-19 crisis. These candidates would be able to take and pass either
the ATS-W or edTPA. Eligible candidates who choose to take the edTPA
but do not pass it, could take and pass the ATS-W, or pursue the edTPA
Multiple Measures Review Process (MMRP), if they qualify.

o Extends the SOCE application deadline from June 30, 2020 to June
30, 2021 so that school districts have time to identify staff who are eligible
for the SOCE, inform them about the application process and any supports
provided, and submit the materials needed for applications since school
districts are losing time during the COVID-19 crisis as the SOCE deadline
approaches.

o For the SOCE and limited extension, special education teachers
must complete their satisfactory full-time teaching experience, while be-
ing considered Highly Qualified through passing a HOUSSE rubric in the
subject area, prior to June 30, 2020. The Department is proposing to extend
the time period by which the experience must be completed to June 30,
2021, giving teachers the opportunity to gain more full-time satisfactory
teaching experience for the SOCE or limited extension as they are losing
time to do so during the COVID-19 crisis.

« Accountability

o The federal government has approved the Department’s application
for a one-year waiver from provisions of the Every Student Succeeds Act
(ESSA) pertaining to State assessments and school and district account-
ability determinations due to the unique circumstances that have arisen as
a result of the COVOID-19 crisis. Therefore, the Department is proposing
to provide that the Commissioner shall not conduct a review of school and
district performance using 2019-2020 school year result, the account-
ability status of public schools and districts for the 2020-2021 school year
shall be the same as for the 2019-2020 school year, and the 2018-2019
school year results shall be used in any instance for which 2019-2020
school year results would have been used as part of the process of making
2021-2022 school year accountability determinations. Additionally, the
Commissioner may, upon a finding of good cause, modify for the 2019-
2020 through 2021-2022 school years any timelines pertaining to notifica-
tions, plans, reports, or implementation of activities required by such
section.

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously submitted to the Department of State a
notice of proposed rule making, I.D. No. EDU-16-20-00002-EP, Issue of
April 22, 2020. The emergency rule will expire March 12, 2021.

Text of rule and any required statements and analyses may be obtained
Jfrom: Kirti Goswami, Education Department, Office of Counsel, 89
Washington Avenue, Room 112EB, Albany, NY, (518) 474-6400, email:
legal@nysed.gov
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Rule Making Activities

Regulatory Impact Statement

1. STATUTORY AUTHORITY:

Education Law § 101 continues existence of Education Department,
with Board of Regents as its head, and authorizes Regents to appoint Com-
missioner of Education as Department’s Chief Administrative Officer,
which is charged with general management and supervision of all public
schools and educational work of State.

Education Law § 112 provides that the State Education Department
shall establish and enforce standards of instruction, personnel qualifica-
tions and other requirements for education services or programs with re-
spect to the individual requirements of children who are in full-time resi-
dential care in facilities or homes operated or supervised by any state
department or agency or political subdivision.

Education Law § 207 empowers Regents and Commissioner to adopt
rules and regulations to carry out State education laws and functions and
duties conferred on the Department.

Education Law § 208 empowers the Regents to confer by diploma hon-
orary degrees as they deem proper, establish examinations and award and
confer suitable certificates, diplomas and degrees on persons who meet the
prescribed requirements for such.

Education Law § 212 permits the Department to charge fees for the is-
suance of a qualifying certificate for admission to a professional school.

Education Law § 301 continues the office of the Commissioner of
Education.

Education Law § 305 establishes the general powers and duties of the
Commissioner of Education.

Education Law § 310 permits any party considering themselves ag-
grieved by an action taken at a school district meeting or by school authori-
ties may appeal to the Commissioner of Education for review of such
action.

Education Law § 311 enumerates the powers of the Commissioner in
reference to appeals, petitions and proceedings.

Education Law § 1704 prohibits school districts from expending funds
at a rate which will exhaust the amount appropriated prior to the conclu-
sion of the period or the completion of the purpose for which such funds
were appropriated.

Education Law § 1709 enumerates the powers and duties of boards of
education of union free school districts.

Education Law § 2117 requires school authorities of each school district
to make a full report to the Commissioner upon any matter relating to their
schools whenever such report shall be required by the Commissioner.

Education Law § 2851 relates to eligible applicants, applications, and
submission of such applications to charter schools.

Education Law § 2852 prescribes the requirements for the issuance of a
charter.

Education Law § 2854 prescribes the general requirements for charter
schools.

Education Law § 2856 provides that the school district of residence
shall pay directly to a charter school for each student enrolled in the charter
school who resides in the school district the charter basic tuition.

Education Law § 3001 prescribes the qualifications of teachers.

Education Law § 3001-d provides that any nonpublic or private school
may require, for the purposes of a criminal history record check, the
fingerprinting of all prospective employees, who do not hold valid clear-
ance pursuant to Education Law §§ 3035, 3004-b, 509-cc, or Vehicle and
Traffic Law § 1209-d. Additionally, such schools may conditionally ap-
point a prospective employee.

Education Law § 3003 prescribes the qualifications of superintendents.

Education Law § 3004 directs the Commissioner of Education to pre-
scribe regulations governing the examination and certification of teachers
employed in all public schools of the State.

Education Law § 3004-c provides that when an applicant for a teaching
certification is denied, the applicant shall be afforded notice and the right
to be heard an offer proof in opposition to such determination in accor-
dance with the regulations of the Commissioner of Education.

Education Law § 3009 provides that unqualified teachers shall not be
paid from school moneys.

Education Law § 3035 requires the Commissioner of Education to
submit to the division of criminal justice services fingerprints of prospec-
tive employees and after receipt of a criminal history record, shall
promptly notify the school whether the prospective employee is cleared
for employment based upon his or her criminal history.

Education Law § 3204 provides that a minor required to attend upon
instruction may attend at a public school or elsewhere.

Education Law § 3205 provides that each minor from six to sixteen
years of age in each school district or on an Indian reservation shall attend
upon full time instruction.

Education Law § 3210 prescribes the amount and character of required
attendance.

Education Law § 3212 defines persons in parental relation and their
duties and duties of certain other persons.

Education Law § 3214 prescribes procedures and requirements for
student placement, suspensions and transfers.

Education Law § 3602 provides for the apportionment of public moneys
to school districts employing eight or more teachers.

Education Law § 3602-c provides for the apportionment of moneys to
school district for the provision of services to pupils attending nonpublic
schools.

Education Law § 3602-e authorizes and directs the Commissioner of
Education to award grants for the establishment and implementation of a
prekindergarten program to serve eligible children.

Education Law § 3604 enumerates conditions under which districts are
entitled to the apportionment of state funds.

Education Law § 3713 authorizes and empowers the state, any school
district or its trustees or board of education to accept funds appropriated
by the federal government for educational purposes.

Education Law § 4402 establishes school district duties for the educa-
tion of students with disabilities.

Education Law § 4403 outlines the Department’s responsibilities
regarding special education programs and services to students with
disabilities. Section 4403(3) authorizes the Department to adopt regula-
tions as the Commissioner deems in their best interest.

Education Law § 4404 establishes the appeal procedures for students
with disabilities. Subdivision (1) authorizes and requires the Commis-
sioner to promulgate regulations relating to the qualifications, procedures
and timelines for impartial hearings, as well as procedures for the suspen-
sion or revocation of impartial hearing officer certification for good cause.

Education Law § 4410(7) provides that a parent may file a written
request with the board of education for an impartial hearing with respect
to any matter relating to the identification, evaluation or educational place-
ment of, or provision of a free appropriate public education to preschool
students with disabilities. Subdivision (14) authorizes the Commissioner
to adopt regulations to implement the such statute.

Education Law § 6501 provides that the admission to practice of a
profession in New York State is accomplished by a license being issued to
a qualified applicant by the Department.

Education Law § 6504 authorizes the Board of Regents to supervise the
admission to and regulation of the practice of the professions.

Education Law § 6506 requires the Board of Regents to supervise the
admission to the practice of the professions.

Education Law § 6507 requires the Commissioner and the Department
to administer the admission to and the practice of the professions.

Education Law § 7404 enumerates the requirements for licensure as a
certified public accountant.

Education Law § 7904 enumerates the requirements for licensure as an
occupational therapist.

Education Law § 7904-a enumerates the requirements for licensure as
an occupational therapy assistant.

Education Law § 8206 enumerates the requirements for licensure as a
speech-language pathologist and audiologist.

2. LEGISLATIVE OBJECTIVES:

The proposed amendments are consistent with the above statutory
authority and are necessary to address numerous issues resulting from the
interruptions caused by the COVID-19 crisis. The purpose of the proposed
amendment is to provide flexibility for certain regulatory requirements in
response to the COVID-19 crisis.

3. NEEDS AND BENEFITS:

On January 30, 2020, the World Health Organization designated the
novel coronavirus, COVID-19, outbreak as a Public Health Emergency of
International Concern. On March 7, 2020 the Governor of New York State
declared a State disaster emergency for the entire State of New York pur-
suant to Executive Order 202. Subsequently, the Governor issued ad-
ditional Executive Orders in response to the COVID-19 crisis including
orders directing the closure of schools, directing non-essential work
personnel to work from home, and directing non-essential gatherings of
individuals of any size for any reason to be canceled or postponed. As a
result, it is necessary for the Department to adopt emergency regulations
to address numerous issues resulting from the interruptions caused by the
COVID-19 crisis. The proposed amendment provides flexibility related to
the following:

o Instructional day and hour requirements;

« The service of pleadings and supporting papers for appeals to the
Commissioner pursuant to Education Law § 310;

o Charter school lotteries, reporting requirements, and payments by
public school districts to Charter schools;

« Annual visits to nonpublic nursery schools and kindergartens by
Department staff;

o Annual assessments for homeschool students;

« Continuous experience requirements for certain professions;

o Examination timeframe requirements for Public Accounting ap-
plicants;
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o Educational program requirements for licensure in a profession under
Title VII of the Education Law;

o In person supervision experience requirements for certain profes-
sions;

« Filing and submission timelines for Part 83 and Part 87 appeals to the
Commissioner;

o The definition of the term “prospective school employee”;

o Certain procedures and timeframes for special education due process
hearings;

« Timeframes related to special education programs and services;

« Filings with the Office of State Review;

« Certain timelines relating to Bilingual education;

« English language learners’ annual assessment;

o Unit of study requirements;

o Required Dignity for All Students Act (DASA) training;

o Teacher performance assessments (edTPA);

« Statement of continued eligibility (SOCE) and limited extension ap-
plication deadline, and special education full-time teaching experience
deadline; and

o School and district accountability.

4. COSTS:

a. Costs to State government: The amendments do not impose any costs
on State government.

b. Costs to local government: The amendments do not impose any costs
on local government.

c. Costs to private regulated parties: The amendments do not impose
any costs on private regulated parties.

d. (d) Cost to the regulatory agency: There are no additional costs to the
State Education Department.

5. LOCAL GOVERNMENT MANDATES:

The proposed amendment does not impose any additional program, ser-
vice, duty or responsibility upon any local government.

6. PAPERWORK:

The proposed amendment does not impose any additional paperwork
requirements.

7. DUPLICATION:

The proposed amendment does not duplicate existing State or Federal
requirements.

8. ALTERNATIVES:

The proposed amendments are necessary to provide flexibility for
certain regulatory requirements in response to the COVID-19 crisis. There
are no significant alternatives to the proposed amendment and none were
considered.

9. FEDERAL STANDARDS:

There are no applicable Federal standards.

10. COMPLIANCE SCHEDULE:

It is anticipated that regulated parties will be able to comply with the
proposed amendment by the effective date.

Regulatory Flexibility Analysis

(a) Small businesses:

The proposed rule relates to providing flexibility for certain regulatory
requirements in response to the COVID-19 crisis. The proposed amend-
ments do not impose any adverse economic impact, reporting, recordkeep-
ing or any other compliance requirements on small businesses. Because it
is evident from the nature of the proposed amendments that they do not af-
fect small businesses, no further measures were needed to ascertain that
fact, and none were taken. Accordingly, a regulatory flexibility analysis
for small businesses is not required and one has not been prepared.

(b) Local governments:

1. EFFECT OF RULE:

The purpose of the proposed amendments is to provide flexibility for
certain regulatory requirements in response to the COVID-19 crisis. The
proposed amendments apply to each of the 695 public school districts in
the State.

2. COMPLIANCE REQUIREMENTS:

On January 30, 2020, the World Health Organization designated the
novel coronavirus, COVID-19, outbreak as a Public Health Emergency of
International Concern. On March 7, 2020 the Governor of New York State
declared a State disaster emergency for the entire State of New York pur-
suant to Executive Order 202. Subsequently, the Governor issued ad-
ditional Executive Orders in response to the COVID-19 crisis including
orders directing the closure of schools, directing non-essential work
personnel to work from home, and directing non-essential gatherings of
individuals of any size for any reason to be canceled or postponed. As a
result, it is necessary for the Department to adopt emergency regulations
to address numerous issues resulting from the interruptions caused by the
COVID-19 crisis. The proposed amendment provides flexibility related to
the following:

« Instructional day and hour requirements;

o The service of pleadings and supporting papers for appeals to the
Commissioner pursuant to Education Law § 310;
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o Charter school lotteries, reporting requirements, and payments by
public school districts to Charter schools;

e Annual visits to nonpublic nursery schools and kindergartens by
Department staff;

o Annual assessments for homeschool students;

« Continuous experience requirements for certain professions;

o Examination timeframe requirements for Public Accounting ap-
plicants;

« Educational program requirements for licensure in a profession under
Title VII of the Education Law;

o In person supervision experience requirements for certain profes-
sions;

« Filing and submission timelines for Part 83 and Part 87 appeals to the
Commissioner;

« The definition of the term “prospective school employee”;

« Certain procedures and timeframes for special education due process
hearings;

« Timeframes related to special education programs and services;

« Filings with the Office of State Review;

« Certain timelines relating to Bilingual education;

« English language learners’ annual assessment;

 Unit of study requirements;

o Required Dignity for All Students Act (DASA) training;

« Teacher performance assessments (edTPA);

« Statement of continued eligibility (SOCE) and limited extension ap-
plication deadline, and special education full-time teaching experience
deadline; and

« School and district accountability.

3. PROFESSIONAL SERVICES:

The proposed amendment does not impose any additional professional
services requirements on local governments.

4. COMPLIANCE COSTS:

The proposed amendment will not impose any additional program, ser-
vice, duty, responsibility or costs beyond those imposed by statute.

5. ECONOMIC AND TECHNOLOGICAL FEASIBILITY:

The proposed rule does not impose any additional costs or technologi-
cal requirements on local governments.

6. MINIMIZING ADVERSE IMPACT:

The proposed amendments are necessary to provide flexibility for
certain regulatory requirements in response to the COVID-19 crisis. Ac-
cordingly, no alternatives were considered.

7. LOCAL GOVERNMENT PARTICIPATION:

Comments on the proposed rule were solicited from school districts
through the offices of the district superintendents of each supervisory
district in the State and from the chief school officers of the five big city
school districts.

Rural Area Flexibility Analysis

The purpose of the proposed amendments to the Regulations of the
Commissioner of Education is to provide flexibility for certain regulatory
requirements in response to the COVID-19 crisis. On January 30, 2020,
the World Health Organization designated the novel coronavirus, COVID-
19, outbreak as a Public Health Emergency of International Concern. On
March 7, 2020 the Governor of New York State declared a State disaster
emergency for the entire State of New York pursuant to Executive Order
202. Subsequently, the Governor issued additional Executive Orders in re-
sponse to the COVID-19 crisis including orders directing the closure of
schools, directing non-essential work personnel to work from home, and
directing non-essential gatherings of individuals of any size for any reason
to be canceled or postponed. As a result, it is necessary for the Department
to adopt emergency regulations to address numerous issues resulting from
the interruptions caused by the COVID-19 crisis. The proposed amend-
ment provides flexibility related to the following:

o Instructional day and hour requirements;

o The service of pleadings and supporting papers for appeals to the
Commissioner pursuant to Education Law § 310;

o Charter school lotteries, reporting requirements, and payments by
public school districts to Charter schools;

o Annual visits to nonpublic nursery schools and kindergartens by
Department staff;

o Annual assessments for homeschool students;

« Continuous experience requirements for certain professions;

« Examination timeframe requirements for Public Accounting ap-
plicants;

o Educational program requirements for licensure in a profession under
Title VII of the Education Law;

o In person supervision experience requirements for certain profes-
sions;

« Filing and submission timelines for Part 83 and Part 87 appeals to the
Commissioner;

o The definition of the term “prospective school employee”;
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o Certain procedures and timeframes for special education due process
hearings;

o Timeframes related to special education programs and services;

o Filings with the Office of State Review;

« Certain timelines relating to Bilingual education;

« English language learners’ annual assessment;

o Unit of study requirements;

o Required Dignity for All Students Act (DASA) training;

« Teacher performance assessments (edTPA);

« Statement of continued eligibility (SOCE) and limited extension ap-
plication deadline, and special education full-time teaching experience
deadline; and

« School and district accountability.

The proposed amendment provides flexibility for certain regulatory
requirements during the COVID-19 crisis. Thus, the proposed amendment
does not adversely impact entities in rural areas of New York State. Ac-
cordingly, no further steps were needed to ascertain the impact of the
proposed amendment on entities in rural areas and none were taken. Thus,
a rural flexibility analysis is not required and one has not been prepared.

Job Impact Statement

The purpose of the proposed amendments is to provide flexibility for
certain regulatory requirements in response to the COVID-19 crisis. The
proposed amendment provides flexibility related to the following:

o Instructional day and hour requirements;

o The service of pleadings and supporting papers for appeals to the
Commissioner pursuant to Education Law § 310;

o Charter school lotteries, reporting requirements, and payments by
public school districts to Charter schools;

e Annual visits to nonpublic nursery schools and kindergartens by
Department staff;

« Annual assessments for homeschool students;

« Continuous experience requirements for certain professions;

« Examination timeframe requirements for Public Accounting ap-
plicants;

o Educational program requirements for licensure in a profession under
Title VII of the Education Law;

« In person supervision experience requirements for certain profes-
sions;

« Filing and submission timelines for Part 83 and Part 87 appeals to the
Commissioner;

o The definition of the term “prospective school employee”;

o Certain procedures and timeframes for special education due process
hearings;

o Timeframes related to special education programs and services;

« Filings with the Office of State Review;

o Certain timelines relating to Bilingual education;

« English language learners’ annual assessment;

o Unit of study requirements;

o Required Dignity for All Students Act (DASA) training;

o Teacher performance assessments (edTPA);

« Statement of continued eligibility (SOCE) and limited extension ap-
plication deadline, and special education full-time teaching experience
deadline; and

« School and district accountability.

Because it is evident from the nature of the proposed amendment that it
will have no impact on the number of jobs or employment opportunities in
New York State, no further steps were needed to ascertain that fact and
none were taken.

Assessment of Public Comment
The agency received no public comment.

EMERGENCY/PROPOSED
RULE MAKING
NO HEARING(S) SCHEDULED

Designation of the Executive Deputy Commissioner As the
Deputy Commissioner of Education As Specified in Education
Law Section 101

L.D. No. EDU-04-21-00009-EP
Filing No. 11

Filing Date: 2021-01-12
Effective Date: 2021-01-12

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Proposed Action: Amendment of section 3.8(b) of Title 8 NYCRR.

Statutory authority: Education Law, section 101 (not subdivided)
Finding of necessity for emergency rule: Preservation of general welfare.

Specific reasons underlying the finding of necessity: The proposed
amendment is necessary to conform the Rules of the Board of Regents to
changes made in the internal organization of the State Education Depart-
ment since the position of executive deputy commissioner has been filled.
The proposed amendment removes provisions relating to the Counsel and
designates the Executive Deputy Commissioner as the Deputy Commis-
sioner of Education as specified in Education Law § 101, who in the
absence or disability of the Commissioner or when a vacancy exists in the
office of Commissioner, shall exercise and perform the functions, powers
and duties of the Commissioner.

Because the Board of Regents meets at fixed intervals, the earlier the
proposed amendment could be adopted by regular (non-emergency) ac-
tion, pursuant to the requirements of the State Administrative Procedure
Act- including publication in the State Register and expiration of a 60-day
public comment period, is the May 2021 Regents meeting, and the earliest
an adoption at such meeting could be made effective would be May 26,
2021.

The recommended action is being proposed as an emergency measure
because such action is necessary for the preservation of the general welfare
in order to ensure that the Rules of the Board of Regents are immediately
brought into conformance with changes in the Department’s internal orga-
nization, so as to ensure that the Executive Deputy Commissioner is able
to immediately carry out her duties and responsibilities relating to the Ex-
ecutive Deputy Commissioners’ designation as the Deputy Commissioner
of Education under Education Law § 101, including the ability to exercise
and perform the functions, powers and duties of the Commissioner in his
or her absence or disability, or if a vacancy exists in the office of the
Commissioner.

It is anticipated that the proposed rule will be presented to the Board of
Regents for adoption as a permanent rule at the May 2021 meeting, which
is the first scheduled meeting after expiration of the 60-day public com-
ment period mandated by the State Administrative Procedure Act.
However, since the emergency regulation will expire before the May 2021
Regents meeting, it is anticipated that an additional emergency action will
be presented for adoption at the March 2021 Regents meeting.

Subject: Designation of the Executive Deputy Commissioner as the Dep-
uty Commissioner of Education as specified in Education Law section
101.

Purpose: To conform the Regents Rules to changes in the internal organi-
zation of the State Education Department.

Text of emergency/proposed rule: Paragraph (b) of section 3.8 of the
Rules of the Board of Regents is amended to read as follows:

(b) The [counsel] executive deputy commissioner shall be the deputy
commissioner of education as specified in section 101 of the Education
Law. In the absence or disability of the commissioner or when a vacancy
exists in the office of commissioner, the [counsel] executive deputy com-
missioner shall exercise and perform the functions, powers and duties
conferred or imposed on the commissioner by statute and by rule of the
Regents.

This notice is intended: to serve as both a notice of emergency adoption
and a notice of proposed rule making. The emergency rule will expire
April 11, 2021.

Text of rule and any required statements and analyses may be obtained
Jfrom: Kirti Goswami, NYS Education Department, Office of Counsel, 89
Washington Avenue, Room 112 EB, Albany, NY 12234, (518) 474-6400,
email: legal @nysed.gov

Data, views or arguments may be submitted to: Julia Patane, NYS Educa-
tion Department, Office of Counsel, 89 Washington Avenue, Room 112
EB, Albany, NY 12234, (518) 474-6400, email:
REGCOMMENTS @nysed.gov

Public comment will be received until: 60 days after publication of this
notice.

This rule was not under consideration at the time this agency submitted
its Regulatory Agenda for publication in the Register.
Regulatory Impact Statement

1. STATUTORY AUTHORITY:

Education Law § 101 (not subdivided) designates the Board of Regents
as the head of the State Education Department and the Commissioner of
Education as Chief administrative officer. The statute provides that the
Regents may also appoint and, at please, remove a deputy commissioner
of education, who shall perform such duties as the Regents may assign by
rule and who, in the absence or disability of the Commissioner or when a
vacancy exists in the office of Commissioner, shall exercise and perform
the functions, powers and duties conferred or imposed on the Commis-
sioner by the Education Law.
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2. LEGISLATIVE OBJECTIVES:

Consistent with the authority granted to the Board of Regents pursuant
to Education Law section 101, the proposed amendment designates the
Executive Deputy Commissioner of the State Education Department as
the deputy commissioner of education as specified in Education Law sec-
tion 101: “...who shall perform such duties as the regents may assign to
him by rule and who, in the absence or disability of the commissioner or
when a vacancy exists in the office of commissioner, shall exercise and
perform the functions, power and duties conferred or imposed on the com-
missioner by this chapter.”

3. NEEDS AND BENEFITS:

The proposed amendment is necessary to conform the Rules of the
Board of Regents to changes made in the internal organization of the State
Education Department, regarding filing the position of Acting Executive
Deputy Commissioner. The amendment will designate the Executive Dep-
uty Commissioner of the State Education Department as the deputy com-
missioner of education as specified in Education Law section 101, who, in
the absence or disability of the Commissioner or when a vacancy exists in
the office of Commissioner, shall exercise and perform the functions, pow-
ers and duties of the Commissioner.

4. COSTS:

a. Costs to State government: The amendments do not impose any costs
on State government, including the State Education Department.

b. Costs to local government: The amendments do not impose any costs
on local government.

c. Costs to private regulated parties: The amendments do not impose
any costs on private regulated parties.

d. Costs to regulating agency for implementation and continued
administration: The amendments do not impose any costs on the regulat-
ing agency for implementation and continued administration.

5. LOCAL GOVERNMENT MANDATES:

The proposed amendment relates solely to the internal administration of
the State Education Department and does not impose any program, ser-
vice, duty or responsibility upon any county, city, town, village, school
district, fire district or other special district.

6. PAPERWORK:

The propose amendment does not impose any reporting or other
paperwork requirements.

7. DUPLICATION:

The proposed amendment relates solely to the internal administration of
the State Education Department. There are no relevant statutes, rules, or
other legal requirements of the State and Federal governments, including
those which may duplicate, overlap or conflict with the rule.

8. ALTERNATIVES:

The proposed amendment is necessary to conform the Rules of the
Board of Regents to changes in the internal organization of the State
Education Department. There are no significant alternatives and none were
considered.

9. FEDERAL STANDARDS:

There are no applicable standards of the Federal government for the
subject are of the proposed amendment, which relates solely to the internal
administration of the State Education Department.

10. COMPLIANCE SCHEDULE:

The proposed amendment relates solely to the internal administration of
the State Education Department and does not impose any compliance
requirements on any regulated parties.

Regulatory Flexibility Analysis

The proposed amendment relates solely to the internal organization of the
State Education Department, regarding filling the position of Acting Exec-
utive Deputy Commissioner and does not impose any adverse economic
impact, reporting, recordkeeping or other compliance requirements on
small businesses or local governments. Because it is evident from the
nature of the proposed amendment that it does not affect small businesses
or local governments, no further steps were needed to ascertain that fact
and non were taken. Accordingly, a regulatory flexibility analysis for small
businesses and local governments is not required and one has not been
prepared.

Rural Area Flexibility Analysis

The proposed amendment relates solely to the internal organization of the
State Education Department regarding filling the position of Actin Execu-
tive Deputy Commissioner and does not impose any adverse economic
impact, reporting, recordkeeping or other compliance in public and private
sector interests in rural areas. Because it is evident from the nature of the
proposed amendment that it does not affect such interests, no further steps
were needed to ascertain that fact and non were taken. Accordingly, a rural
flexibility is not required and one has not been prepared.

Job Impact Statement

The proposed amendment relates solely to the internal organization of the
State Education Department regarding filling the position of Acting Exec-
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utive Deputy Commissioner and will not have a substantial impact on jobs
and employment opportunities. Because it is evident from the nature of
the proposed amendment that no substantial impact will occur, no further
steps were needed to ascertain that fact and non were taken. Accordingly,
a job impact statement is not required and one has not been prepared.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Licensure of Registered Pharmacy Technicians
L.D. No. EDU-04-21-00010-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed Action: Amendment of sections 29.2, 29.7, Part 63; addition of
sections 63.14, 63.15 to Title 8 NYCRR.

Statutory authority: Education Law, sections 207, 212, 6504, 6507, 6509;
L. 2019, ch. 414

Subject: Licensure of registered pharmacy technicians.

Purpose: To implement the provisions of chapter 414 of the Laws of 2019
relating to the licensure of registered pharmacy technicians.

Text of proposed rule: 1. Subdivision (a) of section 29.2 of the Rules of
the Board of Regents is amended, as follows:

(a) Unprofessional conduct shall also include, in the professions of:
acupuncture, athletic training, audiology, certified behavior analyst assis-
tant, registered dental assisting, chiropractic, creative arts therapy, dental
hygiene, dentistry, dietetics/nutrition, licensed behavior analyst, licensed
pathologists’ assistants, licensed perfusionist, licensed practical nursing,
marriage and family therapy, massage therapy, medicine, mental health
counseling, midwifery, occupational therapy, occupational therapy assis-
tant, ophthalmic dispensing, optometry, pharmacy, physical therapist as-
sistant, physical therapy, physician assistant, podiatry, psychoanalysis,
psychology, registered pharmacy technicians, registered professional
nursing, respiratory therapy, respiratory therapy technician, social work,
specialist assistant, speech-language pathology (except for cases involv-
ing those professions licensed, certified or registered pursuant to the pro-
visions of article 131 or 131-B of the Education Law in which a statement
of charges of professional misconduct was not served on or before July 26,
1991, the effective date of chapter 606 of the Laws of 1991):

1)...
2)...
3)...
@ ...

(14) ...

2. The title of section 29.7 of the Rules of the Board of Regents is
amended, to read as follows:

SPECIAL PROVISIONS FOR THE [PROFESSION] PROFESSIONS
OF PHARMACY AND REGISTERED PHARMACY TECHNICIANS

3. Subparagraph (ii) of paragraph (21) of subdivision (a) of section 29.7
of the Rules of the Board of Regents is amended, to read as follows:

(i1) Limitations on assistance by a registered pharmacy technician

and an unlicensed person.

(a) No pharmacists, employed by a facility licensed in accor-
dance with Article 28 of the Public Health Law or a pharmacy owned and
operated by such a facility, as defined in Article 137-A of Title VIII of the
Education Law, shall obtain the assistance of more than two registered
pharmacy technicians in the performance of licensed tasks within their
scope of practice or four unlicensed persons in the performance of the
activities that do not require licensure as set forth in clauses (i)(b)-(i) of
this paragraph, the total number of such persons shall not exceed four
individuals at one time. No pharmacist not employed by a facility licensed
in accordance with Article 28 of the Public Health Law or a pharmacy not
owned and operated by such a facility, as defined in Article 137-A of Title
VIII of the Education Law, shall obtain the assistance of more than [two]
Sfour unlicensed persons in the performance of the activities set forth in
clauses (i)(b)-(i) of this paragraph. Pharmacy interns shall be exempt from
such ratios, but shall be supervised in accordance with this Part and Part
63 of this Title. The pharmacist shall provide the degree of supervision of



NYS Register/January 27, 2021

Rule Making Activities

such persons as may be appropriate to ensure compliance with the provi-
sions of this Part and Part 63 of this Title. Individuals who are responsible
for the act of placing drugs which are in unit-dose packaging into medica-
tion carts as part of an approved unit-dose drug distribution system for
patients in institutional settings shall be exempt from such ratio, provided
that such individuals are not also engaged in performing the activities set
forth in clauses (i)(b)-(i) of this paragraph.

(b) Unlicensed persons shall not be authorized to:

(1) receive oral prescriptions from prescribers;

(2) interpret and evaluate a prescription for conformance with
legal requirements, authenticity, accuracy and interaction of the prescribed
drug with other known prescribed and over-the-counter drugs;

(3) make determinations of the therapeutic equivalency as
such determinations apply to generic substitution or interchangeable
biological product substitution;

(4) measure, weigh, compound or mix ingredients or engage
in or assist in compounding;

o5)...

©) ...

...

(c) No drug which is dispensed with the assistance of an
unlicensed person, as provided in subparagraph (i) of this paragraph, shall
be dispensed without the review and approval of the pharmacist.

4. The title of Part 63 of the Regulations of the Commissioner of Educa-
tion is amended to read as follows:

PHARMACY AND REGISTERED PHARMACY TECHNICIANS

5. The Regulations of the Commissioner of Education is amended by
adding a new section 63.14 to read as follows:

Section 63.14 Definition of the practice of registered pharmacy techni-
cian and use of the title.

(a) Definitions. As used in this section:

(1) “Licensed pharmacist” means a person licensed to practice
pharmacy pursuant to Article 137 of Title VIII of the Education Law.

(2) “Pharmacy intern” means a person practicing under a limited
permit pursuant to section 6806 of Title VIII of the Education Law.

(3) “Professional judgment” means professional decision-making by
a licensed pharmacist, including, but not limited to, such activities as:

(i) interpreting a prescription or medication order for therapeutic
acceptability and appropriateness or engaging in the calculations behind
any such formulations;

(ii) interpreting and evaluating a prescription or medication order
for conformance with legal requirements, authenticity, accuracy and
interaction of the prescribed drug with other known prescribed and over-
the-counter drugs;

(iii) receiving oral prescriptions from prescribers; or

(iv) counseling patients.

(4) “Compounding” means the combining, admixing, mixing, dilut-
ing, pooling, reconstituting, or otherwise altering of a drug or bulk drug
substance to create a drug.

(5) “Drugs”, “pharmacopeia”, “labeling” and “sterile drug” shall
have the same definitions as set forth in section 6802 of Title VIII of the
Education Law.

(b) Definition of the practice of registered pharmacy technician and use
of the title:

(1) Only a person licensed to practice as a registered pharmacy
technician under Article 137-A of the Education Law or otherwise autho-
rized to practice shall practice as a registered pharmacy technician or use
the title “registered pharmacy technician.”

(2) A registered pharmacy technician may, under the direct personal
supervision of a licensed pharmacist, assist such licensed pharmacist, as
directed, in compounding, preparing, labeling, or dispensing of drugs
used to fill valid prescriptions or medication orders or in compounding,
preparing, and labeling in anticipation of a valid prescription or medica-
tion order for a patient to be served by the facility, in accordance with
Article 137 of the Education Law where such tasks require no professional
judgment. Such professional judgment shall only be exercised by a licensed
pharmacist. A registered pharmacy technician may only practice in a fa-
cility licensed in accordance with Article 28 of the Public Health Law, or
a pharmacy owned and operated by such a facility, under the direct
personal supervision of a licensed pharmacist employed in such a facility
or pharmacy. Such facility shall be responsible for ensuring that the
registered pharmacy technician has received appropriate training to
ensure competence before he or she begins assisting a licensed pharmacist
in compounding, preparing, labeling, or dispensing of drugs, in accor-
dance with Articles 137-A and 137 of the Education Law. For the purposes
of this section, direct personal supervision means supervision of proce-
dures based on instructions given directly by a supervising licensed
pharmacist who remains in the immediate area where the procedures are
being performed, authorizes the procedures and evaluates the procedures
performed by the registered pharmacy technicians and a supervising

licensed pharmacist shall approve all work performed by the registered
pharmacy technician prior to the actual dispensing of any drug.

(3) In addition to the registered pharmacy technician services
included in subdivision (a) of this section, registered pharmacy techni-
cians may also assist a licensed pharmacist in the dispensing of drugs by
performing the following functions that do not require a license under
Article 137-A of the Education Law:

(i) receiving written or electronically transmitted prescriptions,
except that in the case of electronically transmitted prescriptions the
licensed pharmacist or pharmacy intern shall review the prescription to
determine whether in his or her professional judgment it shall be accepted
by the pharmacy, and if accepted, the licensed pharmacist or pharmacy
intern shall enter his or her initials into the records of the pharmacy;

(ii) typing prescription labels;

(iii) keying prescription data for entry into a computer-generated
file or retrieving prescription data from the file, provided that such
computer-generated file shall provide for verification of all information
needed to fill the prescription by a licensed pharmacist prior to the
dispensing of the prescription, meaning that the licensed pharmacist shall
review and approve such information and enter his or her initials or other
personal identifier into the recordkeeping system prior to the dispensing of
the prescription or of the prescription refill;

(iv) getting drugs from stock and returning them to stock;

(v) getting prescription files and other manual records from stor-
age and locating prescriptions;

(vi) counting dosage units of drugs;

(vii) placing dosage units of drugs in appropriate containers;

(viii) affixing the prescription label to the containers;

(ix) preparing manual records of dispensing for the signature or
initials of the licensed pharmacist; or

(x) handing or delivering completed prescriptions to the patient or
the person authorized to act on behalf of the patient and, in accordance
with the relevant commissioner’s regulations, advising the patient or
person authorized to act on behalf of the patient of the availability of
counseling to be conducted by the licensed pharmacist or pharmacy intern.

6. The Regulations of the Commissioner of Education are amended by
adding a new section 63.15 to read as follows:

Section 63.15 Requirements for licensure as a registered pharmacy
technician.

(a) To qualify for licensure as a “registered pharmacy technician”, an
applicant shall fulfill the following requirements:

(1) Application: file an application with the department;

(2) Education: have received an education, including high school
graduation or its equivalent, as determined by the department;

(3) Certification from a nationally accredited pharmacy technician
certification program acceptable to the department;

(4) Age: at the time of application be at least eighteen years of age;

(5) Character: be of good moral character as determined by the
department; and

(6) Fees:

(i) applicants shall pay a fee of $75 for an initial license and a fee
of $100 for the first registration period; and

(ii) licensees shall pay a fee of $100 for each triennial registration
period.

Text of proposed rule and any required statements and analyses may be
obtained from: Kirti Goswami, NYS Education Department, Office of
Counsel, 89 Washington Avenue, Room 112EB, Albany, NY 12234, (518)
474-6400, email: legal @nysed.gov

Data, views or arguments may be submitted to: Sarah S. Benson, Deputy
Commissioner, NYS Education Department, Office of the Professions, 89
Washington Avenue, 2nd Floor EB, West Wing, Albany, NY 12234, (518)
486-1727, email: REGCOMMENTS @nysed.gov

Public comment will be received until: 60 days after publication of this
notice.

Regulatory Impact Statement

1. STATUTORY AUTHORITY:

Section 207 of the Education Law grants general rule-making authority
to the Board of Regents to carry into effect the laws and policies of the
State relating to education.

Subdivision (3) of section 212 of the Education Law authorizes the
State Education Department (“Department”) to determine and set fees for
certifications and permits.

Section 6504 of the Education Law authorizes the Board of Regents to
supervise the admission to and regulation of the practice of the professions.

Paragraph (a) of subdivision (2) of section 6507 of the Education Law
authorizes the Commissioner of Education to promulgate regulations in
administering the admission to and the practice of the professions.

Subdivision (9) of section 6509 of the Education Law authorizes the
Board of Regents to define unprofessional conduct in the professions.
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Section 6840 of the Education Law, as added by Chapter 414 of the
Laws of 2019, establishes the new profession of registered pharmacy
technicians.

Section 6841 of the Education Law, as added by Chapter 414 of the
Laws of 2019, defines the profession of registered pharmacy technicians
and the practice of registered pharmacy technicians.

Section 6842 of the Education Law, as added by Chapter 414 of the
Laws of 2019, establishes definitions relating to the practice of registered
pharmacy technicians.

Section 6843 of the Education Law, as added by Chapter 414 of the
Laws of 2019, establishes protect for the title “register pharmacy
technician.”

Section 6844 of the Education Law, as added by Chapter 414 of the
Laws of 2019, establishes the education, certification, age and moral
character requirements for applicants seeking licensure as registered
pharmacy technicians, as well as providing the Department with the discre-
tion to establish the fees for both the initial license and each triennial
registration period.

Section 6832 of the Education Law, as added by Chapter 414 of the
Laws of 2019, establishes limitations on how an unlicensed person may
assist a licensed pharmacist in the dispensing of drugs, as well as supervi-
sion ratios.

2. LEGISLATIVE OBJECTIVES:

The proposed rule is consistent with the above statutory authority and is
necessary to conform the Rules of the Board of Regents and the Regula-
tions of the Commissioner of Education to Chapter 414 of the Laws of
2019 (Chapter 414), which amends the Education Law by, inter alia, add-
ing Article 137-A, effective April 25, 2021, to establish and define the new
profession of registered pharmacy technicians. Chapter 414 provides that
registered pharmacy technicians may only practice in facilities licensed in
accordance with Article 28 of the Public Health Law (Article 28 facili-
ties), or pharmacies owned and operated by such facilities, under the direct
personal supervision of a licensed pharmacist employed in such facilities
or pharmacies. Such facilities are responsible for ensuring that the
registered pharmacy technicians have received appropriate training to
ensure competence before they begin assisting a licensed pharmacist in
compounding, preparing, labeling, or dispensing of drugs, in accordance
with Articles 137-A and 137 of the Education Law.

The proposed rule implements Chapter 414 by:

« changing the title of Part 63 of the Commissioner’s Regulations from
“Pharmacy” to “Pharmacy and Registered Pharmacy Technicians” and
establishing the requirements for licensure as a registered pharmacy
technician, which include education, certification, age, moral character,
application and fee requirements;

« implementing Chapter 414’s definition of the practice of the profes-
sion of registered pharmacy technicians and the requirements for the use
of the title “registered pharmacy technician”; amending the Rules of the
Board of Regents to add the profession of registered pharmacy technicians
to the list of health care professions that are subject to its unprofessional
provisions;

« changing the title of the “Special Provisions for the Profession of
Pharmacy” section to “Special Provisions for the Professions of Pharmacy
and Registered Pharmacy Technicians,” as well as the title of the “Limita-
tions on assistance by an unlicensed person” subparagraph to “Limitations
on assistance by a registered pharmacy technician and an unlicensed
person”’; and

« implementing Chapter 414°s supervision ratio for registered pharmacy
technicians and unlicensed persons employed by Article 28 facilities, or
pharmacies owned and operated by such facilities and the supervision ra-
tio for unlicensed persons employed by non-Article 28 facilities and
pharmacies not owned or operated by such facilities; and establishing that
these ratios do not apply to pharmacy interns, while requiring that
pharmacy interns must be supervised in accordance with Parts 29 and 63
of the Commissioner’s Regulations.

3. NEEDS AND BENEFITS:

The proposed amendment is necessary to conform the Rules of the
Board of Regents and the Regulations of the Commissioner of Education
to Chapter 414. Chapter 414 allows registered pharmacy technicians,
under the direct personal supervision of a licensed pharmacist, to assist
such pharmacist, as directed, in compounding, preparing, labeling, or
dispensing of drugs used to fill valid prescriptions or medication orders or
in compounding, preparing, and labeling in anticipation of a valid pre-
scription or medication order for a patient to be served by Article 28 facil-
ities or pharmacies owned and operated by such facilities will improve ac-
cess to these pharmacy services, while ensuring the health and safety of
New Yorkers.

The purpose of the proposed rule is to implement Chapter 414 by
establishing the practice of registered pharmacy technicians as a licensed
profession in New York State and to establish education, certification, age,
moral character, application and fee requirements for licensure in order to
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protect the public by providing for a minimum standard level of compe-
tency and professional accountability, including subjecting registered
pharmacy technicians to the unprofessional conduct provisions for the
health care professions.

4. COSTS:

(a) Costs to State government: The proposed rule implements statutory
requirements and establishes standards as directed by statute and will not
impose any additional costs on State government beyond those imposed
by the statutory requirements.

(b) Costs to local governments. There are no additional costs to local
governments.

(c) Costs to private regulated parties. As authorized by Education Law
§ 6844(6), the proposed rule establishes fees for both the initial license
and each triennial registration period: the initial license fee is $75 and the
triennial registration fee is $100. Additionally, pursuant to Education Law
§ 6844(3), applicants for licensure as registered pharmacy technicians
must have certification from a nationally accredited pharmacy technician
program acceptable to the Department. Thus, applicants will also incur the
cost of obtaining such certification, the cost of which will be set by the
nationally accredited pharmacy technician program or programs accept-
able to the Department.

(d) Cost to the regulatory agency: The proposed rule does not impose
any additional costs on the Department beyond those imposed by statute.
Any associated costs to the Department will be offset by the fees charged
to applicants and no significant cost will result to the Department.

5. LOCAL GOVERNMENT MANDATES:

The proposed rule implements Chapter 414, which amends the Educa-
tion Law by adding Article 137-A, to establish the standards for applicants
seeking licensure as registered pharmacy technicians to ensure that only
those properly educated and prepared to be registered pharmacy techni-
cians hold themselves out as such. The proposed rule does not impose any
program, service, duty, or responsibility upon local governments.

6. PAPERWORK:

The proposed rule imposes no new reporting or other paperwork
requirements beyond those imposed by the statute.

7. DUPLICATION:

The proposed rule is necessary to implement Chapter 414. There are no
other state or federal requirements on the subject matter of the proposed
rule. Therefore, the proposed rule does not duplicate other existing New
York State or federal requirements.

8. ALTERNATIVES:

The proposed rule is necessary to conform the Rules of the Board of
Regents and the Regulations of the Commissioner of Education to Chapter
414. There are no significant alternatives to the proposed rule available
and none were considered.

9. FEDERAL STANDARDS:

Since there are no applicable federal standards, the proposed rule does
not exceed any minimum federal standards for the same or similar subject
areas.

10. COMPLIANCE SCHEDULE:

The proposed amendment is necessary to conform the Rules of the
Board of Regents and the Regulations of the Commissioner of Education
to Chapter 414. If adopted at the January 2021 Regents meeting by emer-
gency action, the proposed amendment will become effective on April 25,
2021, which is the effective date of the statute. It is anticipated that
regulated parties will be able to comply with the proposed amendments by
the effective date.

Regulatory Flexibility Analysis

(a) Small Businesses:

Pursuant to Chapter 414 of the Laws of 2019 (Chapter 414), the practice
of the registered pharmacy technicians profession is limited to facilities
licensed in accordance with Article 28 of the Public Health Law (Article
28 facilities), or pharmacies owned and operated by such facilities, under
the direct personal supervision of a licensed pharmacist employed in such
facilities or pharmacies. Thus, while individuals who are employed by
small businesses may seek licensure as registered pharmacy technicians,
they may not practice as registered pharmacy technicians at those small
businesses. Therefore, the proposed rule will not impose any new report-
ing, recordkeeping, or other compliance requirements, or have any adverse
economic impact on small businesses. Because it is evident from the nature
of the proposed rule that it will not adversely affect small businesses, no
affirmative steps were need to ascertain that fact and none were taken. Ac-
cordingly, a regulatory flexibility analysis for small businesses is not
required, and one has not been prepared.

(b) Local Governments:

1. EFFECT OF RULE:

The purpose of the proposed rule is to implement Chapter 414, which,
effective April 25, 2021, establishes and defines the practice of the profes-
sion of registered pharmacy technicians. Chapter 414 allows, inter alia,
registered pharmacy technicians, under the direct personal supervision of
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a licensed pharmacist, to assist such pharmacist, as directed, in compound-
ing, preparing, labeling, or dispensing of drugs used to fill valid prescrip-
tions or medication orders or in compounding, preparing, and labeling in
anticipation of a valid prescription or medication order for a patient to be
served by Article 28 facilities or pharmacies owned and operated by such
facilities, in accordance with Article 137 of the Education Law, where
such tasks require no professional judgment. Such professional judgment
shall only be exercised by a licensed pharmacist.

The number of individuals who may seek to be licensed as registered
pharmacy technicians in New York State is not available and is unknown.
The number of these individuals who may be employed by local govern-
ments is also unknown.

2. COMPLIANCE REQUIREMENTS:

The proposed rule implements Chapter 414, which establishes the new
profession of registered pharmacy technicians and the requirements for
licensure as a registered pharmacy technician. These requirements include,
but are not limited to, education, certification and age requirements.
Individuals seeking licensure to practice in New York State will be
required to submit an application with the State Education Department
and meet all the requirements for licensure, which include, but are not
limited to, the education, certification, and age requirements specified in
the proposed rule.

3. PROFESSIONAL SERVICES:

It is not anticipated that local governments will need professional ser-
vices to comply with the proposed rule.

4. COMPLIANCE COSTS:

The proposed rule does not impose any direct costs on local
governments. As authorized by Education Law § 6844(6), the proposed
rule establishes fees for both the initial license and each triennial registra-
tion period: the initial license fee is $75 and the triennial registration fee is
$100. Additionally, pursuant to Education Law § 6844(3), applicants for
licensure as registered pharmacy technicians must have certification from
a nationally accredited pharmacy technician program acceptable to the
Department. Thus, applicants will also incur the cost of obtaining such
certification, the cost of which will be set by the nationally accredited
pharmacy technician program or programs acceptable to the Department.

5. ECONOMIC AND TECHNOLOGICAL FEASIBILITY:

The proposed rule will not impose any new technological requirements
on regulated parties, including local governments, and the proposed rule is
economically feasible. See above “Compliance Costs” for the economic
impact of the regulation.

6. MINIMIZING ADVERSE IMPACT:

The proposed rule is necessary to implement the provisions of Chapter
414, which establishes the new profession of registered pharmacy techni-
cians and the licensure requirements for registered pharmacy technicians.
These requirements include, but are not limited to, education, certification,
and age requirements. Chapter 414 authorizes the State Education Depart-
ment to define, in regulation, the standards to be met for licensure as a
registered pharmacy technician, including establishing the fees for the
initial license and for each triennial registration period. Individuals seek-
ing licensure to practice in New York State will be required to submit an
application to the State Education Department and meet all the require-
ments for licensure, which include, but are not limited to, the education,
certification and age requirements specified in the proposed rule. The
proposed fee structure was determined by the State Education Department
to be the minimum needed to support additional costs. It is on par with fee
structures in other professions. It was determined that the licensure of
registered pharmacy technicians who meet the minimum requirements
established in the proposed rule best ensures the protection of the health
and safety of the public.

7. LOCAL GOVERNMENT PARTICIPATION:

Statewide organizations representing all parties having an interest in the
practice of pharmacy and pharmacy technicians, including the State Board
for Pharmacy and who are members of various professional associations
and groups, which include state and federal employees, were consulted
and provided input into the development of the proposed rule and their
comments were considered in its development.

8. INITIAL REVIEW OF RULE (SAPA § 207):

Pursuant to State Administrative Procedure Act section 207(1)(b), the
State Education Department proposes that the initial review of this rule
shall occur in the fifth calendar year after the year in which the rule is
adopted, instead of in the third calendar year. The justification for a five
year review period is that the proposed rule is necessary to implement
statutory requirements in Chapter 414 and, therefore, the substantive pro-
visions of the proposed rule cannot be repealed or modified unless there is
a further statutory change. Accordingly, there is no need for a shorter
review period. The Department invites public comment on the proposed
five-year review period for this rule. Comments should be sent to the
agency contact listed in item 10 of the Notice of Proposed Rule Making
published herewith and must be received within 45 days of the State Reg-
ister publication date of the Notice.

Rural Area Flexibility Analysis

1. TYPES AND ESTIMATED NUMBERS OF RURAL AREAS:

The proposed rule will apply to all individuals seeking licensure as a
registered pharmacy technician, including those located in the 44 counties
with less than 200,000 inhabitants and the 71 towns in urban counties with
a population density of 150 per square miles or less.

2. REPORTING, RECORDKEEPING AND OTHER COMPLIANCE
REQUIREMENTS; AND PROFESSIONAL SERVICES:

As required by Chapter 414 of the Laws of 2019 (Chapter 414), which
becomes effective April 25, 2021, the proposed rule establishes the new
profession of registered pharmacy technicians and the requirements for
licensure as a registered pharmacy technician which include, but are not
limited to, education, certification, and age requirements.

Prior to Chapter 414, New York State did not have a law recognizing
the role of pharmacy technicians. Chapter 414 allows registered pharmacy
technicians, under the direct personal supervision of a licensed pharmacist,
to assist such pharmacist, as directed, in compounding, preparing, label-
ing, or dispensing of drugs used to fill valid prescriptions or medication
orders or in compounding, preparing, and labeling in anticipation of a
valid prescription or medication order for a patient to be served by facili-
ties licensed in accordance with Article 28 of the Public Health Law
(Article 28 facilities), or pharmacies owned and operated by such facili-
ties, in accordance with Article 137 of the Education Law, where such
tasks require no professional judgment. Such professional judgment shall
only be exercised by a licensed pharmacist.

Chapter 414 provides that registered pharmacy technicians may only
practice in Article 28 facilities or pharmacies owned and operated by such
facilities, under the direct personal supervision of a licensed pharmacist
employed in such facilities or pharmacies. Such facilities are responsible
for ensuring that the registered pharmacy technicians have received ap-
propriate training to ensure competence before they begin assisting a
licensed pharmacist in compounding, preparing, labeling, or dispensing of
drugs, in accordance with Articles 137-A and 137 of the Education Law.
Additionally, Chapter 414 defines direct personal supervision as supervi-
sion of procedures based on instructions given directly by a supervising
licensed pharmacist who remains in the immediate area where the
procedures are being performed, authorizes the procedures and evaluates
the procedures performed by the registered pharmacy technicians and
requires the supervising licensed pharmacist to approve all work performed
by the registered pharmacy technicians prior to the actual dispensing of
any drug.

In addition to performing the above-referenced registered pharmacy
technician tasks, pursuant to Chapter 414, registered pharmacy techni-
cians may assist a licensed pharmacist in the dispensing of drugs by
performing functions that do not require a license. Such tasks include, but
are not limited to, typing prescription labels; getting drugs from stock and
returning them to stock; counting dosage units of drugs; and placing dos-
age units of drugs in appropriate containers.

Chapter 414 establishes the education, certification, age, moral
character, application and fee requirements for applicants seeking
licensure as registered pharmacy technicians. Moreover, Chapter 414 adds
section 6832 to the Education Law to set limitations on how unlicensed
persons can assist a pharmacist in the dispensing of drugs and sets the
supervision ratio for unlicensed persons in Article 28 facilities and
pharmacies owned and operated by such facilities and non-Article 28
facilities. Additionally, Chapter 414 adds section 6841 to the Education
Law to, among other things, set the supervision ratio for registered
pharmacy technicians in Article 28 facilities and/or pharmacies owned and
operated by such facilities. Chapter 414 also amends section 6804 of the
Education Law to add two registered pharmacy technicians to the State
Board of Pharmacy and makes technical changes to the duties of the State
Board of Pharmacy.

The proposed amendment aligns the Rules of the Board of Regents and
Commissioner’s regulations to Chapter 414 by:

« adding the profession of registered pharmacy technicians to the list of
health care professions that are subject to its unprofessional provisions;

« changing the title of the section from “Special Provisions for the
Profession of Pharmacy” to “Special Provisions for the Professions of
Pharmacy and Registered Pharmacy Technicians;”

o changing the title of the subparagraph from “Limitations on assis-
tance by an unlicensed person” to “Limitations on assistance by a
registered pharmacy technician and an unlicensed person”;

o implementing the supervision ratio for registered pharmacy techni-
cians and unlicensed persons employed by Article 28 facilities, or pharma-
cies owned and operated by such facilities and the supervision ratio for
unlicensed persons employed by non-Article 28 facilities and pharmacies
not owned or operated by such facilities; and establishing that these ratios
do not apply to pharmacy interns, but requires that pharmacy interns must
be supervised in accordance with Parts 29 and 63 of the Commissioner’s
regulations;
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o changing the title of Part 63 of the Commissioner’s Regulations from
“Pharmacy” to “Pharmacy and Registered Pharmacy Technicians”;

« adding a new section 63.14 to the Commissioner’s Regulations which
implements Chapter 414°s definition of the practice of registered pharmacy
technician and the use of the title “registered pharmacy technician”; and

« adding a new section 63.15 to the Commissioner’s Regulations which
establishes requirements for licensure as a registered pharmacy techni-
cian, which includes education, certification, age, moral character, ap-
plication and fee requirements.

Individuals seeking licensure to practice as a registered pharmacy
technician in New York State will be required to submit an application to
the State Education Department and meet all the requirements for
licensure, which include but are not limited to, the education, certification
and examination requirements specified in the proposed rule.

The proposed rule will not impose any additional professional service
requirements on entities in rural areas.

3. COSTS:

With respect to individuals seeking licensure as a registered pharmacy
technician from the State Education Department, including those in rural
areas, the proposed rule does not impose any additional costs beyond those
required by statute. As authorized by Education Law section 6844(6), the
proposed rule establishes fees for both the initial license and each triennial
registration period: the initial license fee is $75 and the triennial registra-
tion fee is $100. Additionally, pursuant to Education Law section 6844(3),
applicants for licensure as registered pharmacy technicians must have cer-
tification from a nationally accredited pharmacy technician program ac-
ceptable to the Department. Thus, applicants will also incur the cost of
obtaining such certification, the cost of which will be set by the nationally
accredited pharmacy technician program or programs acceptable to the
Department.

4. MINIMIZING ADVERSE IMPACT:

The proposed rule is necessary to implement the provisions of Chapter
414, which establishes the new profession of registered pharmacy techni-
cians and the licensure requirements for registered pharmacy technicians,
which include education, experience, examination, age, moral character
and fee requirements. The statutory requirements do not make exceptions
for individuals who live or work in rural areas. Thus, the State Education
Department has determined that the proposed rule’s requirements should
apply to all individuals seeking licensure as a registered pharmacy techni-
cian, regardless of the geographic location, to help insure continuing
competency across the State. Because of the nature of the proposed rule,
alternative approaches for rural areas were not considered.

5. RURAL AREA PARTICIPATION:

Comments on the proposed rule were solicited from statewide organiza-
tions representing parties having an interest in the practice of pharmacy
and pharmacy technicians. These organizations included the State Board
for Pharmacy and professional associations representing the pharmacy
profession and/or pharmacy technicians. These groups have members who
live or work in rural areas.

6. INITIAL REVIEW OF RULE (SAPA § 207):

Pursuant to State Administrative Procedure Act section 207(1)(b), the
State Education Department proposes that the initial review of this rule
shall occur in the fifth calendar year after the year in which the rule is
adopted, instead of in the third calendar year. The justification for a five
year review period is that the proposed rule is necessary to implement
statutory requirements in Chapter 414 and, therefore, the substantive pro-
visions of the proposed rule cannot be repealed or modified unless there is
a further statutory change. Accordingly, there is no need for a shorter
review period.

Job Impact Statement

The proposed rule is necessary to conform the Rules of the Board of
Regents and the Regulations of the Commissioner of Education to Chapter
414 of the Laws of 2019 (Chapter 414). The proposed rule implements
Chapter 414, which establishes and defines the practice of registered
pharmacy technicians. Chapter 414 allows, inter alia, registered pharmacy
technicians, under the direct personal supervision of a licensed pharmacist,
to assist such pharmacist, as directed, in compounding, preparing, label-
ing, or dispensing of drugs used to fill valid prescriptions or medication
orders or in compounding, preparing, and labeling in anticipation of a
valid prescription or medication order for a patient to be served by facili-
ties licensed in accordance with Article 28 of the Public Health Law
(Article 28 facilities), or pharmacies owned and operated by such facili-
ties, in accordance with Article 137 of the Education Law, where such
tasks require no professional judgment.

The proposed aligns the Rules of the Board of Regents and the Com-
missioner’s regulations to Chapter 414 by:

« adding the profession of registered pharmacy technicians to the list of
health care professions that are subject to its unprofessional provisions;

o changing the title of the section from “Special Provisions for the
Profession of Pharmacy” to “Special Provisions for the Professions of
Pharmacy and Registered Pharmacy Technicians”;
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« changing the title of the subparagraph from “Limitations on assis-
tance by an unlicensed person” to “Limitations on assistance by a
registered pharmacy technician and an unlicensed person.”

« implementing the supervision ratio for registered pharmacy techni-
cians and unlicensed persons employed by Article 28 facilities, or pharma-
cies owned and operated by such facilities and the supervision ratio for
unlicensed persons employed by non-Article 28 facilities and pharmacies
not owned or operated by such facilities; and establishing that these ratios
do not apply to pharmacy interns, but requires that pharmacy interns must
be supervised in accordance with Parts 29 and 63 of the Commissioner’s
regulations;

o changing the title of Part 63 of the Commissioner’s Regulations from
“Pharmacy” to “Pharmacy and Registered Pharmacy Technicians”;

« adding a new section 63.14 to the Commissioner’s Regulations which
implements Chapter 414’s definition of the practice of registered pharmacy
technician and the use of the title “registered pharmacy technician”; and

« adding a new section 63.15 to the Commissioner’s Regulations which
establishes requirements for licensure as a registered pharmacy techni-
cian, which includes education, certification, age, moral character, ap-
plication and fee requirements.

It is not anticipated that the proposed rule will increase or decrease the
number of jobs to be filled because, among other things, Chapter 414 limits
the practice of registered pharmacy technicians to Article 28 facilities, or
pharmacies owned and operated by such facilities, under the direct
personal supervision of a licensed pharmacist employed in such facilities
or pharmacies. It is anticipated that unlicensed persons currently working
in or seeking to work in such facilities or pharmacies owned and operated
by such facilities may seek to apply for licensure as registered pharmacy
technicians. Therefore, the proposed rule will not have a substantial
adverse impact on jobs and employment opportunities. Because it is
evident from the nature of the proposed rule that it will not affect job and
employment opportunities, no affirmative steps were needed to ascertain
that fact and none were taken. Accordingly, a job impact statement is not
required and one has not been prepared.

Department of Environmental
Conservation

NOTICE OF ADOPTION

Repeal and Replacement of 6 NYCRR Part 230 Gasoline
Dispensing Sites and Transport Vehicles

L.D. No. ENV-06-20-00018-A
Filing No. 9

Filing Date: 2021-01-12

Effective Date: 30 days after filing

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Part 200; repeal of Part 230; addition of new
Part 230 to Title 6 NYCRR.

Statutory authority: Environmental Conservation Law, sections 1-0101,
3-0301, 19-0103, 19-0105, 19-0301, 19-0303, 19-0304, 71-2103 and 71-
2105

Subject: Repeal and replacement of 6 NYCRR Part 230 Gasoline Dispens-
ing Sites and Transport Vehicles.

Purpose: To further reduce harmful volatile organic compounds (VOCs)
emitted into the atmosphere.

Substance of final rule: 6 NYCRR Part 230, “Gasoline Dispensing Sites
and Transport Vehicles”

6 NYCRR Part 200, “General Provisions”

The New York State Department of Environmental Conservation
(Department) has revised Part 200.9 “General Provisions, Referenced Ma-
terial, Tablel” and repealed and replaced Part 230 “Gasoline Dispensing
Sites and Transport Vehicles™ of the Official Compilation of Codes, Rules,
and Regulations of New York State (6 NYCRR).

The revisions to 6 NYCRR Part 200.9 “General Provisions, Referenced
Material, Tablel” were made to incorporate the applicable standards,
guidelines and methodologies necessary to meet the specific requirements
of 6 NYCRR Part 230.

Repeal and replacement of 6 NYCRR Part 230 “Gasoline Dispensing
Sites and Transport Vehicles” will further reduce volatile organic com-
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pound (VOC) source emissions from gasoline dispensing facilities (GDFs)
and transport vehicles across New York State.

The Department is also adopting EPA’s control measures for federal
“enhanced” Stage I vapor recovery, submerged fill, dual-point vapor
control systems, new performance test requirements and best management
practices outlined in 40 CFR 63 Subpart CCCCCC (Subpart 6C).

The incorporation of federal “enhanced” Stage I controls into new Part
230 will provide better vapor capture efficiency during the loading of gas-
oline storage tanks than the existing regulation currently requires.

New submerged filling requirements are being adopted in Part 230 for
all gasoline storage tanks at GDFs to address the requirements in the cur-
rent New York State Fire Code and minimize the generation of gasoline
vapors caused by splash loading.

The federal requirement for dual-point vapor control systems, equip-
ping storage tanks with an entry port for a gasoline fill pipe and a separate
exit port for a vapor connection, is necessary to maintain a proper seal
when the vapor recovery line is disconnected.

The addition of the federal performance test requirements for vapor
recovery systems will ensure more consistent vapor capture at GDFs.

Other federal requirements being adopted include best management
practices to minimize the amount of VOC released from spills and
uncovered gasoline storage containers.

The changes also include the removal of Stage Il vapor recovery
systems due to the equipment incompatibility with onboard refueling
vapor recovery (ORVR) systems.

The “phase-in” requirements for installation of Stage I and Stage II
vapor recovery systems are being removed because they are no longer
applicable.

Gasoline storage tanks with a capacity of less than 550 gallons and
which are used exclusively for farm tractors engaging in agricultural or
snowplowing activity and automobile dismantling facilities will be exempt
from the requirements of Stage I because it would not be cost effective to
require these facilities to install vapor recovery systems.

The Department is also requiring test companies to certify that Stage I
vapor recovery system tests will be performed in accordance with
incorporated CARB regulation testing procedures and protocols.

The information regarding registration schedules is being removed
because the schedules for compliance have already been completed.

The Department is requiring pressure-vacuum cargo tank testing and
markings that coincide with the Federal Department of Transportation
(DOT) testing and marking requirements making these requirements con-
sistent on the state and federal level.

The revision to the gasoline transport vehicle recordkeeping retention
requirements from 2 years to 5 years supports the recent recordkeeping
amendment made to federal Subpart 6C.

Final rule as compared with last published rule: Nonsubstantive changes
were made in sections 200.9 and 230.2(b)(2).

Text of rule and any required statements and analyses may be obtained
Jrom: Denise Prunier, P.E., NYSDEC, Division of Air Resources, 625
Broadway, Albany, NY 12233-3254, (518) 402-8403, email:
air.regs@dec.ny.gov

Additional matter required by statute: Pursuant to Article 8 of the State
Environmental Quality Review Act, a Short Environmental Assessment
Form, a Negative Declaration, and a Coastal Assessment Form have been
prepared and are on file.

Summary of Revised Regulatory Impact Statement

The New York State Department of Environmental Conservation
(Department) proposes to repeal and replace 6 NYCRR Part 230 to reduce
volatile organic compound (VOC) emissions from gasoline dispensing
sites and transport vehicles in New York State. As part of this rulemaking,
the Department also proposes to revise 6 NYCRR Part 200 to incorporate
by reference applicable federal and California Air Resources Board
(CARB) test methods; inspection procedures; and gasoline tanker truck
marking, reporting and record retention provisions which are required by
new Part 230. The emission reductions resulting from the proposed
replacement of Part 230 and the revision to Part 200 are necessary to help
the state demonstrate attainment of both the 2008 and 2015 ozone National
Ambient Air Quality Standards (NAAQS). The attainment demonstrations
for both the 2008 and 2015 ozone NAAQS must be documented in State
Implementation Plans (SIPs) that must be submitted to the Environmental
Protection Agency prior to the end of 2020 and 2021, respectively.

According to the Environmental Conservation Law (ECL), the Depart-
ment has the authority to develop and enforce regulations for the protec-
tion of New York State’s natural resources and the environment. ECL sec-
tions 1-0101, 3-0301, 19-0103, 19-0105, 19-0301, and 19-0303 establish
the authority of the Department to regulate air pollution and air contamina-
tion sources. ECL section 19-0305 authorizes the Department to enforce
the codes, rules and regulations of the Department, and ECL sections 71-
2103 and 71-2105 set forth the applicable civil and criminal penalty

structures. Together, these sections of the ECL set out the overall state
policy goal of reducing air pollution and providing clean, healthy air for
the citizens of New York and provides the Department with the general
authority to adopt and enforce measures to do so.

Replacement of 6 NYCRR Part 230

The Department is proposing to adopt a new Part 230, “Gasoline
Dispensing Sites and Transport Vehicles,” to further reduce VOC source
emissions from gasoline dispensing sites and transport vehicles. A gaso-
line dispensing site is a federally regulated Gasoline Dispensing Facility
(GDF) with gasoline storage tank(s) greater than 250 gallons. Emissions
of VOCs from the transfer of gasoline at GDFs can be significant. Over 6
billion gallons of gasoline are distributed to about 7,540 retail sites in New
York State each year.

Vapor recovery measures at GDFs help reduce VOC emissions into the
atmosphere. Stage I and Stage II vapor recovery systems collect and
control these emissions. Stage I systems are used to control the emissions
from gasoline storage tanks whereas outdated Stage II systems control the
emissions from vehicle fuel tanks during refueling. Additional control
measures can include submerged filling for gasoline storage tanks and
dual-point vapor balancing systems that have an entry port for a gasoline
fill pipe and a separate exit port for better vapor collection. Proposed Part
230 will require some or all these control measures depending on site lo-
cation and the annual gasoline throughput of a gasoline dispensing site or
GDE.

The Department proposes to adopt the federal requirements of 40 CFR
Part 63 Subpart CCCCCC (Subpart 6C) for “enhanced” Stage I vapor
recovery control, submerged filling, dual-point vapor control systems,
new performance testing and best management practices in new Part 230.
Incorporation of these measures into new Part 230 will make the state
regulation consistent with federal requirements. The Department also
proposes to extend these same federal requirements to medium-sized
GDFs not covered by the federal rule to achieve further reductions in
NYMA emissions. Additionally, new Part 230 proposes to increase the
frequency of performance testing and decommission all remaining Stage
II vapor recovery systems.

Federal “enhanced” Stage I systems achieve greater emission reduc-
tions than the Stage I systems currently allowed under the existing Part
230 state regulation. Under the federal rule, Stage I vapor recovery systems
are only required at large GDFs with annual throughputs of 1,200,000 gal-
lons or greater. The Department proposes to extend these same federal
requirements to medium-sized GDFs located in the New York City Metro-
politan Area (NYMA) with annual throughputs between 800,000 and
1,200,000 gallons to achieve greater VOC emission reductions in the
ozone nonattainment area.

New submerged filling requirements are being proposed in Part 230 for
all GDF’s with gasoline storage tanks that have capacities greater than 250
gallons. Submerged filling is already required by the New York State Fire
Code for all top-loaded gasoline storage tanks with capacities greater than
60 gallons. Inclusion of this requirement in Part 230 will make the regula-
tion consistent with the State Fire Code for the larger gasoline storage
tanks. Submerged filling reduces vapor emissions where gasoline is
dispensed through a fill pipe that extends to within 6 inches of the bottom
of a tank.

Proposed Part 230 incorporates the federal requirement to equip new or
reconstructed gasoline storage tanks with a dual-point vapor control
system that has both an entry port for a gasoline fill pipe and a separate
exit port for a vapor connection. Coaxial pipes, with only one port for both
gasoline filling and vapor extraction, don’t always maintain a proper seal
when the vapor line is disconnected. As with the federal Stage I vapor
recovery requirements, the Department proposes to extend this require-
ment to medium-sized GDFs in the NYMA to achieve greater reductions
in VOC emissions.

The Department proposes to replace the current Part 230 performance
test requirements with the federal requirements for testing vapor recovery
systems to ensure better vapor capture and control. These improved per-
formance test methods will ensure that vapor recovery systems are
functioning properly and meet the federal control requirements. Requiring
these tests to be conducted once every three years, rather than every five
years, will help improve yearly compliance. This rulemaking proposal
also extends the federal testing requirements to medium-sized GDFs in the
NYMA.

Other proposed, new provisions include the federal requirement for
best management practices to minimize spills and the amount of VOC
released from uncovered gasoline storage containers. Proposed best
management practices include requirements to keep all gasoline contain-
ers covered, minimize spills, and to clean-up spills as expeditiously as
possible. These measures will apply to all GDFs with annual throughputs
of 120,000 gallons or greater.

The required removal of Stage II vapor recovery systems is being
proposed due to equipment incompatibility with onboard refueling vapor
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recovery systems (ORVR). As ORVR becomes more widespread, the
counter productiveness of Stage II increases. Modeling has shown that the
percentage of vehicles equipped with ORVR in New York State is high
and that excess emissions are starting to increase because of the incompat-
ibility problem with Stage II systems. Removal of the Stage II systems
from GDFs will help New York State attain the ozone standard.

The “phase-in” requirements for installation of Stage I and Stage II
vapor recovery systems are being removed because they are no longer
applicable. Existing Part 230 phased in Stage I and Stage II requirements
over time depending on tank size, annual throughput and location of the
GDF. All the compliance dates have since passed making these require-
ments obsolete.

The Department proposes to exempt auto dismantling facilities from
the requirements of Stage I because there are no cargo trucks in which to
return captured vapors. These facilities fill storage tanks with gasoline col-
lected from drained and dismantled vehicles. There are approximately 800
of these facilities located throughout New York which handle a small vol-
ume of gasoline per year.

Companies doing performance tests will also be required to provide
certification of testing experience. Approximately 3,545 GDFs will be
required to comply with the proposed testing requirements. New self-
certification requirements will also help enforcement staft verify that tests
are being conducted properly.

The Department also proposes to remove the registration schedules in
existing Part 230.7 because the compliance dates have passed. All GDFs
operating in New York State must currently be registered with the
Department.

The proposal to replace the pressure-vacuum cargo tank testing and
marking provisions with current Federal Department of Transportation
(DOT) requirements will make these requirements consistent on the state
and federal level.

The proposal to revise the recordkeeping retention requirements for
gasoline transport vehicles from two to five years matches federal Subpart
6C requirements.

Potential costs to regulated parties due to the proposed repeal and
replacement of Part 230 will include costs to medium-sized GDFs located
in the NYMA with annual throughputs between 800,000 and 1,200,000
gallons per year for the upgrade to federal “enhanced” Stage I and the
requirement to perform more frequent vapor-tightness testing. The cost for
this upgrade is approximately $1,150 for an average site. In addition, these
GDFs would incur a cost of $500 once every three years instead of once
every five years for increased vapor-tightness testing. These additional
costs would affect approximately 851 GDFs in the NYMA.

The costs associated with the removal of Stage II vapor recovery
systems will be offset by eliminating the annual costs for maintaining
these systems.

No new costs are associated with the installation of dual-point collec-
tion systems, removal of the “phase-in” requirements, self-certification
requirements for testers, federal DOT tank test and marking requirements
for cargo tank owners or for compliance with gasoline transport vehicle
recordkeeping requirements.

Costs to state and local governments like those described above will be
required for several of the larger cities, counties, or local municipalities
across the state operating GDFs. The majority will not be affected by many
of the costs associated with the proposed rule changes. Since the regula-
tory amendments will apply equally to all entities, the compliance obliga-
tions of local governments will be no different than those of other subject
entities.

There should be no increase in administrative costs to the Department
since the Department does not anticipate a need to increase or expand the
resources currently devoted to the regulation of GDFs.

Minor additional paperwork will be imposed on owners and/or opera-
tors of GDFs and companies overseeing the required performance tests
due to this rulemaking. GDF owners and/or operators will need to submit
additional information regarding site location and throughput when
submitting required test reports and provide documentation to the Depart-
ment upon completion of decommissioning procedures for Stage I vapor
recovery systems. Test companies will need to submit self-certification
forms to the Department prior to conducting performance tests.

Proposed Part 230 will not conflict with any other state or federal
requirements. It is the intent of New York State to bring its GDF regula-
tion in sync with the current federal GDF regulation by adopting the pro-
visions of Subpart 6C. All relevant federal obligations will be satisfied by
the revised new state regulation.

New Part 230 will incorporate all the minimum standards of federal
Subpart 6C and its amendments. In addition, new Part 230 will impose ad-
ditional requirements, beyond what the federal rule requires, for the federal
Stage I and performance test requirements for medium-sized GDFs in the
NYMA.

Revisions to 6 NYCRR Part 200
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The revisions to Table 1 of Part 200.9 are being made to incorporate by
reference the applicable federal and California Air Resources Board
(CARB) test methods; inspection procedures; and gasoline tanker truck
marking, reporting and record retention provisions.

Revised Regulatory Flexibility Analysis

New York faces a significant public health challenge from ground-level
ozone, which causes health effects ranging from respiratory disease to
death. In response to this public health problem, New York has enacted a
series of regulations designed to control ozone and its chemical precursors
which include volatile organic compounds (VOCs). To lower emissions
that affect ozone formation, New York State is proposing to repeal and
replace 6 NYCRR Part 230 to limit VOC emissions from gasoline dispens-
ing sites and transport vehicles. A gasoline dispensing site is a federally
regulated Gasoline Dispensing Facility (GDF) with gasoline storage
tank(s) greater than 250 gallons. Revisions to Table 1 of 6 NYCRR Part
200.9 are also being proposed to incorporate by reference applicable
federal and California Air Resources Board test methods; inspection
procedures; and gasoline tanker truck marking, reporting and record reten-
tion provisions.

The New York State Department of Environmental Conservation
(Department) is revising the State Implementation Plan (SIP) to demon-
strate how New York State will attain the 2008 and 2015 8-hour ozone
National Ambient Air Quality Standards (NAAQS). The SIP revisions will
include the establishment of new and/or revised control requirements for
emissions of the precursors causing ground level ozone pollution includ-
ing VOCs. This rulemaking proposal is aimed at achieving some of the
VOC emission reductions necessary to achieve the ozone standards.

The Department proposes to adopt the United States Environmental
Protection Agency’s (EPA) federal regulation for GDFs outlined in 40
CFR Part 63 Subpart CCCCCC (Subpart 6C). This includes the required
use of federal “enhanced” Stage I vapor recovery systems at large GDFs
with annual gasoline throughputs of 1,200,000 gallons or more, submerged
filling, dual-point vapor control systems, new performance test methods
and best management practices. Incorporation of these federal require-
ments into state regulation will bring consistency to the regulated
community. These same federal Stage I vapor recovery systems require-
ments are also being proposed for medium-sized GDFs in the New York
City Metropolitan Area (NYMA) with annual gasoline throughputs of be-
tween 800,000 and 1,200,000 gallons per year. The NYMA is currently
designated as a serious ozone nonattainment area and further reductions in
VOC emissions are necessary to achieve the NAAQS for ground level
ozone. The required decommissioning of all Stage II vapor recovery
systems at all GDFs is also being proposed due to equipment incompati-
bility with On-board Refueling Vapor Recovery (ORVR) systems. All
proposed changes are necessary to promote attainment of the 2008 and
2015 8-hour ozone NAAQS.

1. Effects on Small Businesses and Local Governments. Costs to local
governments for several of the larger cities, counties, or local municipali-
ties across the state will be the same as those for all GDFs. However, the
majority will not be affected by many of the costs associated with the
proposed rule changes due to low annual throughputs. The same applies to
small businesses. GDFs with low annual throughputs will be exempt from
many of the proposed requirements. Since the regulatory amendments will
apply equally to all subject entities, the proposed changes will not impose
any mandate specific to small businesses or local governments.

2. Compliance Requirements. Local governments and small businesses
are required to comply with the same requirements as all GDFs throughout
the state.

3. Professional Services. Small businesses and local governments are
required to comply with the same requirements as all GDFs throughout
the state. Some professional services like those from gasoline dispensing
equipment contractors and testers will be required. The same is true for all
GDFs throughout the state.

4. Compliance Costs. There are no additional compliance costs for small
businesses and local governments as a result of this rulemaking. Local
governments and small businesses are required to comply with the same
requirements as all GDFs throughout the state.

5. Economic and Technological Feasibility. These changes are not
expected to have unfair or adverse impacts on small businesses or local
governments since the same requirements will apply statewide.

6. Minimizing Adverse Impact. The proposed rulemaking is intended to
create air quality benefits for the entire state through the reduction of ozone
forming pollutants. These changes are not expected to have unfair or
adverse impacts on small businesses or local governments since the same
requirements will apply statewide. The proposed regulation ensures a fair
and level playing field for all GDF owners.

7. Small Business and Local Government Participation. Small busi-
nesses and local governments are not specifically adversely affected by
the proposed revisions. The proposed rulemaking changes apply to GDF
owners and/or operators throughout the entire state in varying degrees
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depending upon the annual throughput of the GDF. The Department held
public meetings in which industry stakeholders, including small busi-
nesses and local governments, were presented with a draft of the proposed
regulatory changes. Comments received during this period were taken into
consideration when drafting the final rule. Additionally, further stakeholder
input was received, considered, and implemented where appropriate dur-
ing the formal State Administrative Procedures Act comment period.
Revised Rural Area Flexibility Analysis

New York faces a significant public health challenge from ground-level
ozone, which causes health effects ranging from respiratory disease to
death. In response to this public health problem, New York has enacted a
series of regulations designed to control ozone and its chemical precursors
which include volatile organic compounds (VOCs). To lower emissions
that affect ozone formation, New York State is proposing to repeal and
replace 6 NYCRR Part 230 to limit VOC emissions from gasoline dispens-
ing sites and transport vehicles. A gasoline dispensing site is a federally
regulated Gasoline Dispensing Facility (GDF) with gasoline storage
tank(s) greater than 250 gallons. As part of this rulemaking, changes are
also being proposed to Table 1 of Part 200.9 to incorporate by reference
applicable federal and California Air Resources Board (CARB) test
methods; inspection procedures; and gasoline tanker truck marking,
reporting and record retention provisions.

The New York State Department of Environmental Conservation
(Department) is revising the State Implementation Plan (SIP) to demon-
strate how New York State will attain the 8-hour ozone National Ambient
Air Quality Standards (NAAQS). The emission reductions resulting from
proposed Part 230 are necessary to help attain the 2008 and 2015 ozone
NAAQS. SIP revisions will include the establishment of new and/or
revised control requirements for emissions of the precursors of ground
level ozone pollution — Nitrogen Oxides and VOCs. This rulemaking pro-
posal is aimed at achieving some of the VOC emission reductions neces-
sary to achieve the ozone NAAQS.

The Department proposes to adopt EPA’s federal regulation for GDFs
outlined in 40 CFR Part 63 Subpart CCCCCC (Subpart 6C). This includes
the federal requirements for the use of “enhanced” Stage I vapor recovery
systems at large GDFs with annual gasoline throughputs of 1,200,000 gal-
lons or more, submerged filling, dual-point vapor control systems, new
performance test methods and best management practices. Incorporation
of these federal requirements into state regulation will bring consistency
to the regulated community. In addition, to achieve greater VOC emission
reductions, the Department proposes to extend the same federal require-
ments to medium-sized GDFs located in the New York City Metropolitan
Area (NYMA) with annual gasoline throughputs between 800,000 and
1,200,000 gallons per year. The NYMA is designated as a moderate ozone
nonattainment area and further reductions in VOC emissions will help
achieve the NAAQS for ground level ozone. The required decommission-
ing of Stage II vapor recovery systems at all GDFs is also being proposed
due to equipment incompatibility with On-board Refueling Vapor
Recovery (ORVR) systems. All proposed changes are necessary to help
achieve attainment of the 2008 and 2015 8-hour ozone NAAQS throughout
New York State.

1. Types and estimated number of rural areas: Rural areas are found in
much of upstate New York. In addition to the statewide requirements for
large and medium-sized GDFs, this proposed rulemaking will impose
minor new requirements on rural area GDFs with annual gasoline
throughputs of 120,000 gallons or greater. Most notably, all GDFs must
comply with the requirement for submerged filling equipment and best
management practices. Submerged filling is an existing requirement of the
New York State Fire Code for all stationary top-loaded gasoline storage
tanks with a capacity greater than 60 gallons and best management prac-
tices is a federal requirement. Rural area GDFs will not be unfairly or
adversely affected by the revisions to Part 230. This proposal will apply
on a statewide basis.

2. Reporting, recordkeeping and other compliance requirements; and
professional services: The regulatory changes to Part 230 and Part 200
will apply on a statewide basis. Rural area GDFs are not expected to be
unfairly or adversely affected by these revisions. The proposed rulemak-
ing will impose minor reporting and recordkeeping requirements on most
GDF owners and/or operators as well as testers of gasoline dispensing
equipment. This requirement applies to all sources and not just those in ru-
ral locations. GDF owners and/or operators will need to submit additional
information regarding site location and throughput when submitting
required test reports. Documentation must also be provided to the Depart-
ment upon completion of decommissioning procedures for Stage II vapor
recovery systems. Test companies will need to submit self-certification
forms to the Department prior to conducting performance testing. All GDF
owners and/or operators, not just rural area GDF owners and/or operators,
will require professional services from time to time from GDF equipment
contractors and testers.

3. Costs: Rural areas are not expected to be unfairly or adversely af-

fected by these changes. Since most of the costs are due to equipment
upgrades, the cost to GDF owners associated with the proposed regula-
tions will vary depending on site condition and will likely be lower for
smaller GDFs often located in rural areas.

4. Minimizing adverse impact: The proposal is not anticipated to have
an unfair or adverse effect on rural areas. The rulemaking is intended to
create air quality benefits for the entire state, including rural areas, through
the reduction of ozone forming pollutants. The regulation ensures a fair
and level playing field for all GDF owners and/or operators as well as for
all manufacturers, contractors and testers of gasoline dispensing
equipment.

5. Rural area participation: Rural areas will not be adversely affected by
the proposed changes. The changes proposed apply to GDF owners and/or
operators throughout the entire state. The Department held public meet-
ings for industry stakeholders to present a draft of the proposed regulatory
changes at various locations throughout the state. These locations were
convenient for persons from rural areas to participate. Comments received
during this period were taken into consideration when drafting the final
rule. Additionally, further stakeholder input was received, considered, and
implemented where appropriate during the formal State Administrative
Procedures Act comment period.

Revised Job Impact Statement

The edits made to the Express Terms do not require any changes to the
JIS.

Initial Review of Rule

As a rule that requires a RFA, RAFA or JIS, this rule will be initially
reviewed in the calendar year 2024, which is no later than the 3rd year af-
ter the year in which this rule is being adopted.

Assessment of Public Comment

Seven commenters commented on the proposed new Part 230 and Part
200. This document summarizes those comments and the Department’s
responses.

General

Three commenters expressed appreciation for the opportunity to
comment. The Department thanks those commenters for their participa-
tion in the rulemaking process.

Timing

Two commenters expressed concern that the Department is forging
ahead with new regulations during a pandemic, imposing new costs and
compliance mandates at a time when retails sales are low, and many are
unemployed. The Department emphasized that most of the gasoline
dispensing facilities (GDFs) and gasoline transport vehicles in the State
already must comply with the requirements in the proposal due to federal
regulations and State Fire Codes already in place. The new Part 230 will
only impose new minimal requirements on medium-sized GDFs located in
an area of the state not meeting the National Ambient Air Quality Stan-
dards (NAAQS) required under the Clean Air Act (CAA).

Opportunity for Public Participation

Three commenters felt that the cancellation of the scheduled public
hearings by government order prevented an important public participation
opportunity to comment on the proposed new rule. The Department
explained that the original public comment period was extended by 30
days to accommodate this and that, along with the stake holder meetings
held early in the process, was enough time to allow meaningful input. This
is especially true, given that written comments are given the same
consideration as oral comments provided in public hearings.

One commenter was concerned about not receiving a response to an in-
formation request in time to review and comment on the proposal before
the close of the comment period. The Department confirmed that a re-
sponse to an information request filed on the closing day of the public
comment period did not allow enough time for the Department to provide
a response by the closing day of the comment period.

Regulatory Clarification

One commenter asked for an explanation of the proposed changes. The
Department referenced the express terms and supporting documents that
fully outline the proposal.

One commenter was confused by use of the term “phase-in” require-
ments used in the current Part 230 to reference the registration of GDFs as
it was once used by EPA to refer to the increased use of on-board refueling
vapor recovery (ORVR)-equipped vehicles. The Department clarified its
meaning as it pertains to the supporting documents.

One commenter asked for clarification on the required certification for
those performing vapor tightness testing. The Department explained that
the self-employed would also be required to self-certify if contracted to
perform these tests.

One commenter asked for clarification on the varying number of GDFs
referenced throughout the supporting documents. The Department made
clear that the number of GDFs affected by a specific requirement differs
due to varying applicability.
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One commenter pointed out the misuse of the term “moderate” versus
“serious” to describe nonattainment areas of the state in two places within
the supporting documents. The Department corrected the status in those
documents.

One commenter asked for clarification on the compliance dates speci-
fied in the proposed new Part 230. The Department verified a compliance
date of 6 months for those GDFs that become subject to federal Stage I
vapor recovery requirements and a compliance date of 12 months after the
effective date of the rule for the removal of Stage II vapor recovery
systems.

Justification for Regulatory Changes

One commenter suggested that the opportunity for job growth as a result
of the proposal for those servicing GDFs may be a driving force for the
rule changes. The Department explained that the goal of the rulemaking
was to reduce emissions of volatile organic compounds (VOCs) in New
York State and that job growth in this sector is merely a consequence of a
proposed regulation designed to protect the environment.

Beyond the Federal Rule

One commenter requested justification for the proposal exceeding the
federal GDF standards. The Department defended its position to require
medium-sized GDFs in an ozone nonattainment area of the state to comply
with federal Stage I vapor recovery requirements to help the state meet the
NAAQS and reasonably available control technology (RACT) require-
ments established under the CAA.

Emissions

Three commenters expressed that the estimated emission reductions for
this proposal are low and would have a very small impact on air quality.
The commenters also pointed out that current air quality in New York
State is improved as a result of the stay home orders due to the pandemic.
Based on the preceding, commenters concluded that new regulations to
control air pollutant emissions are unnecessary. The Department conveyed
that the state faces a significant health challenge from the effects of
ground-level ozone caused, in part, by emissions of gasoline vapors and
the importance of reducing any amount of pollutant emissions as necessary.
The commenters were also reminded that the CAA requires RACT for
VOC sources in areas that do not meet the NAAQS and that New York is
required to include permanent enforceable and verifiable emission reduc-
tions in the State Implementation Plan (SIP) and we cannot assume that
temporary changes in emissions due to the pandemic will become
permanent.

Compliance Costs

Two commenters were concerned that the costs imposed by the regula-
tory changes were underestimated and that some were unjustified. The
Department explained that cost estimates were obtained from various GDF
service providers currently doing business in New York State and costs
can vary from vendor to vendor. It was emphasized that costs are associ-
ated with the requirement for medium-sized GDFs in the New York Met-
ropolitan area (NYMA) to comply with the federal Stage I vapor recovery
standards but that no new costs are being imposed as a result of any other
requirements in the proposed new Part 230.

One commenter suggested high cost for continuous monitoring controls
was a regulatory burden. The Department clarified that continuous moni-
toring of the vapor space was not part of the proposed new Part 230.

Two commenters expressed concerns that submerged fill pipes and dual-
point collection systems on all gasoline storage tanks would be overly
burdensome on industry. The Department clarified that these vapor control
requirements are already mandated for all GDFs in the state by the New
York State Fire Code and the federal regulations in 40 CFR Part 63 Subpart
CCCCCC (Subpart 6C).

One commenter argued that the removal of Stage II vapor recovery
systems was unnecessary. The Department countered that the removal of
these systems is being proposed due to equipment incompatibility with
ORVR systems installed on approximately 96% of vehicles in the state.
Leaving them in place is causing excess emissions of VOC into the atmo-
sphere and the decommissioning of these systems will help New York
State attain the ozone standard.

Cost/Benefit Analysis

Three commenters recommended that the Department redo the cost/
benefit analysis that was performed as part of the proposal citing lower
emissions from GDFs due to less gas being pumped as result of the
pandemic. The Department stressed that the NYMA is still in nonattain-
ment for the ozone NAAQS and emission sources of VOC are required to
implement RACT to reduce those emissions under the CAA. The Depart-
ment further emphasized that New York State is required to include per-
manent enforceable and verifiable emission reductions in the SIP and can-
not base controls on temporary changes in emissions.

Impact on Small Businesses

Two commenters conveyed that most GDFs are small business being
unfairly targeted and adversely affected by the proposed regulation. The
Department stated that the proposal is not expected to have unfair or
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adverse impacts on small businesses since the requirements will apply
statewide, in varying degrees, to all GDFs and that the regulation was
intended to create air quality benefits for the entire state.

One commenter challenged the estimation of cost savings from the pro-
posal and asserted that any benefits would be in the form of jobs for GDF
service providers. The Department explained the cost savings realized by
eliminating the need to maintain costly Stage II vapor recovery systems
and by reducing lost gasoline product due to the incompatibility of these
systems.

Y One commenter expressed concern that the proposed regulatory changes
would impose significant and costly burdens on upstate GDF owners and
operators. The Department confirmed there would be no new costs or
compliance burdens for any GDFs outside the NYMA as a result of this
proposal since these facilities are already subject to these requirements
under the New York State Fire Code and the federal GDF regulation.

Suggested Alternatives to Proposal

Three commenters expressed that the Department should rescind the
current proposal and merely adopt the federal regulation in Subpart 6C.
The Department pointed out that a major part of the proposal is adoption
of the federal requirements and that not adopting current federal require-
ments would leave the regulated community with overlapping and contra-
dictory requirements. The regulation goes beyond federal requirements in
regards to medium sized GDFs in the NYMA in order to provide neces-
sary emissions reductions in an area of the state that is in nonattainment.

Requests for Additional Information

One commenter requested information on the modeling that was used
to demonstrate when the New York State vehicle fleet would be in “wide-
spread use” — meaning when Stage II was determined to be no longer use-
ful in reducing emissions of VOCs. The Department referenced the analy-
sis performed in 2011 which included modeling of the fleet and explained
that the results of that analysis were forwarded to EPA for approval to al-
low removal of Stage II vapor recovery systems.

Outside Scope of Rulemaking

Several comments were received that were outside the scope of this
rulemaking.

NOTICE OF ADOPTION

Consumer Products

L.D. No. ENV-06-20-00019-A
Filing No. 8

Filing Date: 2021-01-12

Effective Date: 30 days after filing

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Parts 200 and 235 of Title 6 NYCRR.

Statutory authority: Environmental Conservation Law, sections 1-0101,
3-0301, 3-0303, 19-0103, 19-0105, 19-0107, 19-0301, 19-0302, 19-0303,
19-0305, 71-2103 and 71-2105

Subject: Consumer Products.

Purpose: Reduce Volatile Organic Compound emissions from Consumer
Products — those products used in the average household.

Substance of final rule: The Division of Air Resources is revising 6
NYCRR Part 235, “Consumer Products” (Part 235) to reduce volatile
organic compound (VOC) emissions, improve air quality, and promote
regional product consistency. The revisions will help the state attain
federal National Ambient Air Quality Standards, and work toward region-
ally consistent regulations amongst the Ozone Transport Commission
(OTC) states.

The revisions include adding nine new product categories and revising
ten existing categories in order to reduce the VOC content of the products
through lower VOC content limits. Part 200 will be revised to incorporate
referenced materials, including American Society for Testing Materials
(ASTM) testing procedures, the California Air Resources Board (CARB)
provisions supporting this regulation, and to update references to Part 235.
Part 235 will be revised to incorporate new definitions and revise some
categories in the existing definitions. Additionally, Subpart 235-3 will be
updated to add new VOC limits, conform to the revised definitions and
product categories, and to remove obsolete text and references.

Changes throughout the proposal include a January 1, 2022 compliance
date for the new VOC limits on new and reformulated products in the
regulation. Likewise, changes were made in the definitions section to
provide transitional language, where necessary, for those categories of
products that were redefined or revised, to cite which emission standards
apply before or after the compliance date of the regulation.

The revisions include setting VOC content limits for nine new product
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categories and lowering the VOC content limits for ten existing product
categories. New product categories include definitions for the following
terms: aromatic compound, artist’s solvent or thinner, automotive wind-
shield cleaner, high temperature coating, industrial maintenance coating,
paint thinner, sanitizer, temporary hair color, and zinc rich primer. Revised
definitions include: contact adhesive, electronic cleaner, fabric protectant,
floor polish or wax, general purpose cleaner, general purpose degreaser,
lubricant, multi-purpose solvent, oven or grill cleaner, and rubber or vinyl
protectant.

The lower VOC limits will be applied to adhesives, some automotive
cleaners and solvents, disinfectants, household floor and furniture clean-
ers, paint thinners and some hair care products, among other product cate-
gories, as follows:

‘VOC Content Limit’ (‘percent by weight’)

Manufactured Manufactured Manufactured
on or after on or after on or after
January 1, 2005 January 1, 2010 January 1, 2022

‘Product
Category’

Adhesives:

Construction,
Panel, and
Floor
Covering 15 7

Air Fresheners:

Dual Purpose
Air
Freshener /
Disinfectant 60

Anti-static
Product:

Aerosol 80

Non-aerosol 11

Automotive
Brake
Cleaner[s] or
Brake
Cleaner 45 10

Automotive
Windshield
Cleaner 35

Bathroom and

Tile

Cleaners:
All Other

Forms 5 n/a
Non-Aerosol 1

Carburetor or
Fuel-
Injection Air
Intake
Cleaners 45 10

Disinfectant:

Aerosols 70

‘VOC Content Limit’ (‘percent by weight’)

Manufactured Manufactured Manufactured
‘Product on or after on or after on or after
Category’ January 1, 2005 January 1, 2010 January 1, 2022

Non-Aerosols 1

Engine
Degreasers:

Aerosols 35 10
Floor Polishes/
Waxes:

Products for
Flexible
Flooring
Materials 7 1

Products for
Nonresilient
Flooring 10 1

Furniture
Maintenance
Products:

Aerosols 17
All Other
Forms

Except Solid
or Paste 7 n/a

Non-Aerosol
(Except
Solid or
Paste) 3

General
Purpose
Cleaners:

Aerosols 10 8

General
Purpose
Degreasers:

Aerosols 50 10

Laundry Starch
Products 5 4.5

Multi-Purpose
Solvent 3

Nail Polish
Remover 75 1

Oven or Grill
Cleaners:

Aerosol/Pump
Sprays 8

Liquids 5

Non-Aerosols 4
Paint Thinner 3

Sanitizer:

Aerosol 70
Non-Aerosol 1

Shaving Gel 7 4

Temporary Hair
Color:

Aerosol 55

Final rule as compared with last published rule: Nonsubstantial changes
were made in sections 235-2.1(v), (w), (ae), (bf), (bn), (cs), (cv), (dp),
(dv), (eb), (ew), (ey), (fq), (gk), 235-3.1(a), (e), (0) and (p).
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Text of rule and any required statements and analyses may be obtained
Jrom: Kenneth Newkirk, P.E., NYSDEC, Division of Air Resources, 625
Broadway, Albany, NY 12233-3255, (518) 402-8396, email:
air.regs@dec.ny.gov

Additional matter required by statute: Pursuant to Article 8 of the State
Environmental Quality Review Act, a Short Environmental Assessment
Form and a Coastal Assessment Form have been prepared and are on file.

Summary of Revised Regulatory Impact Statement

1. INTRODUCTION

The New York State Department of Environmental Conservation
(Department) Division of Air Resources (DAR) revised 6 NYCRR Part
235, “Consumer Products” (Part 235), to reduce volatile organic compound
(VOC) emissions, improve air quality, and promote regional consistency.
The revisions will help the state comply with federal Clean Air Act (CAA)
requirements pertaining to attainment and maintenance of the ozone
National Ambient Air Quality Standards (NAAQS), and maintain regional
product consistency in accordance with a memorandum of understanding
(MOU) dated June 3, 2010 among the Ozone Transport Commission
(OTC) states. The revisions include adding new categories and revising
others in order to make the New York regulation consistent with the 2010
OTC model rule as amended through 2013 and regulations adopted by
nearby states. Additionally, 6 NYCRR Subpart 235-3, “Standards”
(Subpart 235-3) will be updated to conform to the revised definitions and
product categories, and to remove obsolete text and references. This pro-
posal will also make attendant changes to 6 NYCRR Part 200, “General
Provisions” (Part 200).

2. STATUTORY AUTHORITY

The statutory authority for the promulgation of Part 235 and the atten-
dant revision to Part 200 is found in the New York State Environmental
Conservation Law (ECL) Sections 1-0101, 3-0301, 3-0303, 19-0103, 19-
0105, 19-0107, 19-0301, 19-0302, 19-0303, 19-0305, 71-2103, and 71-
2105.

3. LEGISLATIVE OBJECTIVES

Article 19 of the ECL was enacted to safeguard the air resources of
New York from pollution and ensure protection of the public health and
welfare, the natural resources of the state, and physical property by
integrating industrial development with sound environmental practices. It
is the policy of the State to require the use of all available, practical and
reasonable methods to prevent and control air pollution in New York. To
facilitate this objective, the Legislature granted specific powers and duties
to the Department, including the power to adopt and promulgate regula-
tions to prevent, control and prohibit air pollution. The provisions cited
above clearly provide the Department with the requisite authority to adopt
this regulation.

4. NEEDS AND BENEFITS

New York faces a significant public health challenge from ground-level
ozone, which causes health effects ranging from respiratory disease to
death. In response to this public health concern, New York has enacted a
series of regulations designed to control ozone and its chemical precur-
sors, including VOCs. In an effort to achieve reductions of VOC emis-
sions in the state, New York has promulgated regulations under Part 235 to
limit the VOCs emitted by a group of household and commonly used
products, collectively known as consumer products.

A. Background

The Department estimates that 164,200 tons of VOCs were released in
the state during 2014 from consumer products and architectural and
industrial maintenance coatings.' It is essential that the Department adopt
stringent consumer product emissions limitations to protect human health
and the environment. The current version of the consumer products regula-
tions in New York State is based on a 1996 version of regulations effective
in California as required by Section 183 of the Clean Air Act. 42 USC
7511b.

In order to reduce VOCs from consumer products in California, the
South Coast Air Quality Management District (SCAQMD) adopted a rule
in March 2009 to reduce the VOC content of paint thinners and multi-
purpose solvents to 300 grams per liter (g/1) effective January 1, 2010 and
then to 25 g/l effective January 1, 2011. The California Air Resources
Board (CARB) amended its consumer products regulation to limit VOCs
in certain product categories to 30 percent VOC by weight, as of December
31, 2010, and to a limit of three percent, by December 31, 2013. CARB’s
regulation also provided a three-year sell-through period in which
noncompliant solvents, produced before the compliance deadline, could
be sold.

In order to adopt the California regulations on the east coast, DAR staff
led the OTC process to develop a new consumer products model rule,
largely based on Suggested Control Measures (SCM) developed by
CARB. The final model rule, for use by all OTC states, supports the ap-
plication of consistent product standards amongst states to address the
regional nature in which consumer products are sold and distributed. On
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June 3, 2010, the OTC adopted a Resolution wherein member states agreed
to pursue, as necessary and appropriate, state-specific rulemakings to
update rules in accordance with the 2010 OTC Consumer Products Model
Rule. The 2010 OTC Model Rule was revised on May 10, 2012 to include
CARB’s limits for multi-purpose solvents and paint thinners based on the
CARB 2009 Consumer Products Regulatory Amendments. The OTC
revised the model rule again on May 21, 2013 with a minor amendment
that did not affect emissions calculations.

To adopt the limits in the 2010 OTC Model Rule as amended through
2013, Part 235 must be revised to add new categories and revise others.
New categories include: “Artist’s Solvent/Thinner,” “‘Paint Thinners and
Multi-Purpose Solvents,” and “Dual Purpose Air Freshener/Disinfectant.”
Revised categories include the definitions of “Air Freshener” and
“Sanitizer” in order to include a category of ““Dual Purpose Air Freshener/
Disinfectant,” and revising the definition of “Oven Cleaner” to become
“Oven or Grill Cleaner.” A new definition of ‘“Zinc Rich Primer” is also
included in the rule. The Table of Standards (Subpart 235-3) will be
updated to conform to the revised definitions and product categories, and
to remove obsolete text and references. The revisions will also provide ad-
equate lead time to manufacturers to comply with the rule and will not be
applied retroactively.

B. Benefits

Revisions to Part 235 are expected to reduce VOC emissions from
products used throughout the state. As a result of these product formula-
tion revisions, the amount of VOC released to the air is expected to be
reduced by 5.3 tons per day (approximately 1900 tons per year). Since
emissions from consumer products are highest in population centers, the
reduction in the New York City metropolitan area, where the ozone stan-
dard is exceeded, is expected to be 3.4 tons per day.

5. COSTS

The changes are not expected to have any significant impacts on pro-
duction costs and the Department does not expect manufacturers to pass
on the cost of compliance to consumers in the form of increased retail
prices. The new product formulations are already available for sale in the
marketplace and the rule should have no adverse impact on consumer
costs.

Adoption of this proposal would promote consistency with other states
in the northeast and uniformity of product requirements and would help
eliminate different versions of the regulatory standards being applied to
products in the states in the northeast; thereby reducing the costs and
complexities of compliance across markets with different product VOC
requirements.

6. LOCAL GOVERNMENT MANDATES

The regulations would not impose any additional mandates on local
governments. The products will be distributed in the same manner as they
have been, and the responsibility to provide products compliant with the
regulation lies upon the manufacturers and distributors of the products.
This is not a mandate on local governments pursuant to Executive Order
17.

7. PAPERWORK

The regulations would not impose any paperwork burdens on the
regulated community. The products will be distributed in the same manner
as they have been, and the responsibility to provide products compliant
with the regulation lies upon the manufacturers and distributors of the
products. No additional paperwork is required by manufacturers or sellers.

8. DUPLICATION

While there are federal rules for consumer products, enacted September
11, 1998, the provisions of the existing and final regulations create require-
ments above and beyond the limits in the federal rule in order to address
air quality improvement efforts in New York.

9. ALTERNATIVES

DEC considered four alternatives to the rule:

1) No Action. The severity of New York State’s air quality problems
requires more VOC reductions than this option would provide.

2) New York could adopt some, but not all, of the proposed amendments.
Given the regional nature of consumer product sales and distribution, and
commitments by the Department to the other OTC states to adopt consis-
tent regulations, this option is preferred.

3) New York could revert to federal emissions standards. The severity
of New York State’s air quality problems requires more VOC reductions
than this option would provide.

4) New York could go further and adopt the current CARB standards,
which exceed the consensus limitations developed in the OTC model rule
process. This would make New York consistent with only California, and
would make it difficult for manufacturers to comply with the regulations
in the Northeast. It would also create a difficult enforcement scenario
because of the regional nature in which products are sold and distributed.

10. FEDERAL STANDARDS

The EPA adopted national consumer product standards in September
1998. The OTC model rule amendments, which form part of the basis of
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the revisions to Part 235, Consumer Products Rule, include limits which
are more restrictive than federal standards. These include stricter VOC
limits for 14 existing consumer product categories and 3 new categories.

11. COMPLIANCE SCHEDULE

The rule takes effect 30 days after filing with the New York State
Department of State. The rule streamlines compliance by establishing a
single compliance date for all categories subject to the rule, to be January
1,2022.

' VOC emissions from architectural and industrial maintenance coatings

are regulated under Part 205.

Revised Regulatory Flexibility Analysis

The New York State Department of Environmental Conservation
(Department) Division of Air Resources (DAR) revised 6 NYCRR Part
235, “Consumer Products” (Part 235), to reduce volatile organic compound
(VOC) emissions, improve air quality, and promote regional consistency.
The revisions will help the state comply with federal Clean Air Act (CAA)
requirements pertaining to attainment and maintenance of the ozone
National Ambient Air Quality Standards (NAAQS), and maintain regional
product consistency in accordance with a memorandum of understanding
(MOU) dated June 3, 2010 among the Ozone Transport Commission
(OTC) states'. The revisions include adding new categories and revising
others in order to make the New York regulation consistent with the 2010
OTC model rule as amended through 2013 and regulations adopted by
nearby states. Additionally, 6 NYCRR Subpart 235-3, “Standards”
(Subpart 235-3) will be updated to conform to the revised definitions and
product categories, and to remove obsolete text and references. This pro-
posal will also make attendant changes to 6 NYCRR Part 200, “General
Provisions” (Part 200).

1. EFFECT OF RULE

The rule will apply to consumer products consistently throughout the
state. It lowers VOC content in various products, including adhesives,
deodorant, hair care products, and some automotive care products avail-
able at retail outlets throughout the state. Unless a small business or local
government manufactures products impacted by the rule or engages in the
sale of products that are not in compliance with the rule, these revisions do
not apply to small businesses or local governments who merely sell or of-
fer to sell consumer products that are in compliance with the requirements
of this rule.

2. COMPLIANCE REQUIREMENTS

There are no additional compliance requirements as a result of these
revisions on small businesses or local governments in the State. Unless
they engage in the manufacturing of the consumer products regulated,
they will not be required to document, report, or keep records on the
consumer products impacted by this regulatory revision. Retail outlets
will continue to sell consumer products, with slight changes in formula-
tion as required. The formulation changes have already been developed
for and are available in California, Connecticut, Delaware, Maryland, and
New Hampshire.

3. PROFESSIONAL SERVICES

The compliance date of January 1, 2022 will apply statewide to any
person who sells, supplies, offers for sale, or manufactures consumer
products for use in New York State. There are no additional requirements
for professional services based specifically on whether the entity is a small
business or government agency. The rule requires specified consumer
products to be formulated, manufactured and sold in compliance with the
standards in the regulation and that manufacturers produce compliant
products.

4. COMPLIANCE COSTS

The changes are not expected to have any significant impacts on pro-
duction costs and the Department does not expect manufacturers to pass
on the cost of compliance to consumers in the form of increased retail
prices. The new product formulations are already available for sale in the
marketplace and the rule should have no adverse impact on consumer
costs. Any alternative formulations compliant with the regulations typi-
cally reduce costs due to the use of less expensive, less complicated and
less toxic alternative chemicals.

There are no specific cost impacts for continuing compliance with the
regulation for small businesses or local governments.

5. ECONOMIC AND TECHNOLOGICAL FEASIBILITY

The economic and technological feasibility of the rule has already been
proven for products impacted by the rule. No compliance impacts will be
imposed on small businesses or local governments since the rules apply
consistently to all areas of the state. The consumer product reformulations
have already been made by manufacturers, and products meeting the stan-
dards are being sold in California, Connecticut, Delaware, Maryland, and
New Hampshire.

6. MINIMIZING ADVERSE IMPACT

The rule is designed to minimize any adverse impacts on local govern-

ments, rural areas, or small businesses by applying consistently to all areas
of the state. Manufacturers have developed and made available consumer
products that meet the standards in California, Connecticut, Delaware,
Maryland, and New Hampshire.

The Department does not anticipate any significant adverse impacts on
small businesses or local governments as a result of this rulemaking. Ad-
ditionally, the Department has already undertaken efforts to minimize any
potential impacts by conducting outreach with stakeholders and the Ozone
Transport Commission states, and considered all public comments
received during the rulemaking process.

7. SMALL BUSINESS AND LOCAL GOVERNMENT PARTICIPA-
TION

The rule is based upon the 2010 OTC model rule as amended through
2013 and developed by the Ozone Transport Commission for adoption by
member states. The OTC effort was undertaken to provide public and
private interests the opportunity to participate in the development of the
model rule in order to ease implementation of the regulations and provide
consistent product formulations throughout the region.

Potentially affected entities, including those involved in small busi-
nesses and local governments, were given the opportunity to review and
comment on the draft rulemaking in accordance with State rulemaking
requirements, and all comments received were considered during the
development of the requirements.

8. CURE PERIOD OR AMELIORATIVE ACTION

No additional cure period or other opportunity for ameliorative action is
included in the revisions to Part 235. This proposal will not result in im-
mediate violations or impositions of penalties for existing facilities. To
help reduce impacts on affected sources the rule streamlines compliance
by establishing a single compliance date for all categories subject to the
rule, to be January 1, 2022.

9. INITIAL REVIEW

The initial review of this rule shall occur no later than in the third
calendar year after the year in which the rule is adopted.

! See OTC Website - http://www.otcair.org/document.asp?

Fview=Formal Actions for document “MOU_adoption_of_
new_regional_controls[1][1].pdf”

Revised Rural Area Flexibility Analysis

The New York State Department of Environmental Conservation
(Department) Division of Air Resources (DAR) revised 6 NYCRR Part
235, “Consumer Products” (Part 235), to reduce volatile organic compound
(VOC) emissions, improve air quality, and promote regional consistency.
The revisions will help the state comply with federal Clean Air Act (CAA)
requirements pertaining to attainment and maintenance of the ozone
National Ambient Air Quality Standards (NAAQS), and maintain regional
product consistency in accordance with a memorandum of understanding
(MOU) dated June 3, 2010 among the Ozone Transport Commission
(OTC) states'. The revisions include adding new categories and revising
others in order to make the New York regulation consistent with the 2010
OTC model rule as amended through 2013 and regulations adopted by
nearby states. Additionally, 6 NYCRR Subpart 235-3, “Standards”
(Subpart 235-3) will be updated to conform to the revised definitions and
product categories, and to remove obsolete text and references. This pro-
posal will also make attendant changes to 6 NYCRR Part 200, “General
Provisions” (Part 200).

1. TYPES AND ESTIMATED NUMBERS OF RURAL AREAS

The regulation applies statewide, and as such, will apply consistently to
all rural areas throughout the state.

2. REPORTING, RECORDKEEPING AND OTHER COMPLIANCE
REQUIREMENTS; AND PROFESSIONAL SERVICES

The compliance requirements will apply statewide to any person who
sells, supplies, offers for sale, or manufactures consumer products for use
in the State of New York. There are no reporting, recordkeeping or other
compliance requirements nor any need for professional services based
specifically on a person’s or manufacturer’s location in rural areas of the
state. The rule requires specified consumer products to be formulated,
manufactured and sold in compliance with the standards in the regulation,
and that manufacturers produce compliant products. The revisions estab-
lish a single compliance date, January 1, 2022, for all categories subject to
the rule.

3. COSTS

The Department does not anticipate any capital or annual costs to
comply with the rule that are specific to rural areas of the state since prod-
uct formulations under the regulation will apply to all areas of the state
consistently. There are no specific cost impacts for public nor private enti-
ties in rural areas of the state.

4. MINIMIZING ADVERSE IMPACT

The rule is designed to minimize any adverse impacts on rural areas by
applying consistently to all areas of the state. Manufacturers of consumer
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products have developed and marketed products that meet the standards in
California, Connecticut, Delaware, Maryland, and New Hampshire.

5. RURAL AREA PARTICIPATION

The Department developed the regulation after the Ozone Transport
Commission developed the model rule to be applied to the northeast states.
The OTC effort was undertaken to enable public and private interests to
participate, to ease implementation of the regulations, and to provide con-
sistent product formulations throughout the region.

Additionally, potentially affected entities in all areas, including rural,
were given the opportunity to review and comment on the draft rulemak-
ing in accordance with State rulemaking requirements, and all comments
received were considered during the development of the requirements.
Because the regulation applies consistently throughout the state, adoption
or modification of procedural rules will be consistent throughout the state.

6. INITIAL REVIEW

The initial review of this rule shall occur no later than in the third
calendar year after the year in which the rule is adopted.

' See OTC Website - http://www.otcair.org/document.asp?

Fview=Formal Actions for document “MOU_adoption_of_
new_regional_controls[1][1].pdf”
Revised Job Impact Statement

The New York State Department of Environmental Conservation
(Department) Division of Air Resources (DAR) revised 6 NYCRR Part
235, “Consumer Products” (Part 235), to reduce volatile organic compound
(VOC) emissions, improve air quality, and promote regional consistency.
The revisions will help the State comply with federal Clean Air Act (CAA)
requirements pertaining to attainment and maintenance of the ozone
National Ambient Air Quality Standards (NAAQS), and maintain regional
product consistency in accordance with a memorandum of understanding
(MOU) dated June 3, 2010 among the Ozone Transport Commission
(OTC) states'. The revisions include adding new categories and revising
others in order to make the New York regulation consistent with the 2010
OTC model rule as amended through 2013 and regulations adopted by
nearby states. Additionally, 6 NYCRR Subpart 235-3, “Standards”
(Subpart 235-3) will be updated to conform to the revised definitions and
product categories, and to remove obsolete text and references. This pro-
posal will also make attendant changes to 6 NYCRR Part 200, “General
Provisions” (Part 200).

1. NATURE OF IMPACT

There will be little, if any impact on jobs and employment opportunities
in the State. Manufacturers of consumer products have developed and
market products that would meet these standards in California, Connecti-
cut, Delaware, Maryland and New Hampshire, where rule limits identical
to DEC’s rule have already been adopted.

2. CATEGORIES AND NUMBERS AFFECTED

There will be little, if any impact on any specific category of jobs or
employment opportunities in the State. Retail outlets will continue to sell
consumer products, with slight changes in formulation already developed
for and available in California, Connecticut, Delaware, Maryland, and
New Hampshire.

3. REGIONS OF ADVERSE IMPACT

The regulation applies statewide, and as such, there will be no dispropor-
tionate adverse impact on existing jobs, nor will it disproportionately
promote the development of new employment opportunities. Therefore,
the Department does not anticipate any region-specific adverse impacts.

4. MINIMIZING ADVERSE IMPACT

The Department does not anticipate any significant adverse impacts on
existing jobs nor on the promotion of new employment opportunities as a
result of this rulemaking. Additionally, the Department has already under-
taken efforts to minimize any potential impacts by conducting outreach
with stakeholders and the Ozone Transport Commission states, and
reviewed all public comments received during the rulemaking process.

5. SELF-EMPLOYMENT OPPORTUNITIES

The adoption of revised Part 235 is not expected to result in negative
impacts to self-employment opportunities.

6. INITIAL REVIEW

The initial review of this rule shall occur no later than in the third
calendar year after the year in which the rule is adopted.

' See OTC Website - http://www.otcair.org/
document.asp?Fview=Formal Actions for document “MOU_adoption_of_
new_regional_controls[1][1].pdf”
Initial Review of Rule
As a rule that requires a RFA, RAFA or JIS, this rule will be initially
reviewed in the calendar year 2024, which is no later than the 3rd year af-
ter the year in which this rule is being adopted.
Assessment of Public Comment

General:

Comment 1: Supports the adoption of regionally consistent consumer
products regulations based on the OTC Model Rule. (Commenter 1)
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Comment 2: Supports the proposed new or revised VOC limits. (Com-
menter 1)

Response to Comments 1 and 2: The Department thanks you for your
support of this rulemaking.

Comment 3: The Department is not focusing on the largest emission
sources and should pay attention to other emission sectors. (Commenter 2)

Response to Comment 3: The Department is addressing numerous emis-
sion sources in several ways in order to reduce ozone, including by regulat-
ing products that contain ozone precursor pollutant emissions. Difficulty
in reaching the ozone standard requires that all sectors be addressed, and
that reductions be obtained from all sources of volatile organic compounds,
including consumer products. Recent research by the National Oceanic
and Atmospheric Administration, in 2018, has indicated that the use of
volatile chemical products (VCPs) — including pesticides, coatings, print-
ing inks, adhesives, cleaning agents, and personal care products — now
constitutes half of VOC emissions in industrialized cities.

Effective Date:

Comment 4: There is insufficient time from the publication date of the
final rule and the January 1, 2021 effective date of the regulation, consider-
ing the need for product manufacturers and distributors to comply with the
regulation. (Commenter 1)

Response to Comment 4: The Department based these Part 235 revi-
sions on a model rule developed cooperatively with the Ozone Transport
Commission. While products regulated in Part 235 are currently available
for sale in California and various east coast states, the Department recog-
nizes that manufacturers and distributors may still require additional time
in order to address distribution issues and provide compliant products to
retail outlets. The Department is revising the rule to change the compli-
ance date to January 1, 2022.

Technical Corrections:

Comment 5: The Department should make the following technical cor-
rection to Section 235-3.1(e) in the final regulation — “(e) ‘Products
registered under FIFRA’. For those consumer products that are registered
under the Federal Insecticide, ... in this Subpart is January 1, 2011 2022.”
(Commenter 1)

Response to Comment 5: The Department has made this technical
correction. Because the compliance deadline has been changed from Janu-
ary 1, 2021 to January 1, 2022 (see Response to comment 4), this date has
also been changed (to January 1, 2023). The commenter correctly pointed
out that the date for products registered under FIFRA should be one year
beyond the general compliance deadline.

Sell Through of Products:

Comment 6: The Department should revise Section 235-3.1(0) to
provide a reasonable sell-through limitation for the five product categories
that are subject to new regulatory requirements.” Commenter recommends
the following revisions to Section 235-3.1(0)(1) in the final regulation:

“(1) Effective January 1, 2021, no person shall sell, supply, ...or grill
cleaner manufactured on or after January 1, 2021, that contains...” (Com-
menter 1)

Response to Comment 6: After reviewing comments and hearing legiti-
mate concerns from manufacturers, the Department is revising the rule to
include a sell through provision to allow manufacturers to sell existing
stock of products that were manufactured before the compliance date (also
revised, now January, 1, 2022). Also, see response to Comment 4.

Commenter #1 — HCPA — The Household and Commercial Products
Association

Commenter #2 - Jim Murray adkmurray @yahoo.com

NOTICE OF ADOPTION

Regulations Governing Commercial Fishing for Tautog
(Blackfish)

LD. No. ENV-12-20-00001-A
Filing No. 15

Filing Date: 2021-01-12
Effective Date: 2021-01-27

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of Part 40 of Title 6 NYCRR.

Statutory authority: Environmental Conservation Law, sections 13-0105
and 13-0340-d

Subject: Regulations governing commercial fishing for Tautog (blackfish).
Purpose: To revise regulations concerning the commercial harvest of
Tautog in New York State.
Text of final rule: Existing paragraph 40.1(a)(7) is repealed.

A new paragraph 40.1(a)(7) is added to read as follows:
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(7) The ‘tautog tagging season’ means the period of time when com-
mercial tautog tags may be applied to legally harvested tautog. The season
shall run from April 16 through January 25.

Existing subdivision 40.1(o) of 6 NYCRR is amended to read as
follows:
Existing paragraph 40.1(0)(4) is amended to read as follows:

(4) No individual may possess tautog in storage in the waters of the
marine and coastal district in excess of the commercial possession limit].]
unless the individual submits trip reports for all live stored tautog, as
specified in subparagraph (5)(iv) of this subdivision, to the department
within twenty-four hours of landing. Individuals must retain copies of
submitted trip reports for inspection onboard their vessel during the tag-
ging season.

A new paragraph 40.1(0)(5) is added to read as follows:

(5) Commercial Tagging Requirements.

(i) All commercially harvested tautog must be tagged with a single-
use serialized tag as specified by the department. Only tags issued for the
tautog tagging season in which the fish was harvested may be applied to
tautog. Tags must be applied to one of the tautog’s gill plates with the tag
information visible on the outside of the fish. Tags must be applied prior to
any commercially harvested species from the trip being offloaded or
transferred to shore, to another vessel, to an in-water storage unit, or to
any pier, wharf, dock or similar structure.

(ii) Possession of a valid food fish license, issued pursuant to sec-
tion 13-0335 of the Environmental Conservation Law, is required to be
eligible to order tags. A tag order must be submitted and approved by the
department before any tags can be issued. The license holder may be
required to pay a fee not to exceed 35 cents per tag issued to the license
holder. Any required fee for the tags must be paid in full before tags will be
issued to the license holder. No refunds or replacements will be made for
tags which are lost, damaged, returned, confiscated, or stolen. After the
license holder’s initial tag order, the license holder must account for eighty
percent of the tags the license holder has been issued during the current
tagging season before the license holder’s next tag order can be approved.
Tags must be accounted for through trip reports or damaged tags returned
to the department. Failure to account for over twenty percent of the tags
issued to the license holder during the current tagging season will result
in the department denying any additional tag orders for the current tag-
ging season. A license holder whose tag order has been denied may submit
an excessive loss application, on a form provided by the department, for
the opportunity to receive one additional tag order during that tagging
season.

(iii) The maximum number of tags that may be issued in a single
tag order is the highest historical number of tautog reported as landed in
one calendar year by the license holder during one of the previous three
calendar years immediately preceding the year of issue. For purposes of
determining the amount of reported landings, only the following docu-
mented landings will be counted: landings submitted to the department
through state vessel trip reports, federal vessel trip reports, and landings
submitted electronically through the Atlantic Coastal Cooperative
Statistics Program. A license holder who is unable to document a history
of tautog landings in one of the three calendar years immediately preced-
ing the year of issue, is eligible to submit one tag order per business week
for a maximum of 50 tags per tag order.

(iv) In addition to the trip reporting requirements in subdivision
40.1(c), food fish license holders harvesting tautog must also include the
following information in their trip reports: the tautog tag serial numbers
used for the trip, the weight of the tautog (in pounds), and the number of
tautog taken. License holders who operate federally permitted vessels and
harvest tautog must complete and submit the State copy of their fishing
vessel trip report (NOAA Form No. 88-30) to the department for each
commercial tautog trip. License holders must submit their final tautog
report, along with the NY Tautog Tag Accounting Form, by February 15
for the previous tagging season. License holders who fail to submit
complete and accurate reports to the department by February 15 may not
be eligible to receive tautog tags for the following tagging season.

(v) It is unlawful to reuse or alter any tautog tag. Any license
holder who loses tags must report the loss to the department on their fish-
ing reports or through a form provided by the department within twenty-
four hours. Tautog tags are non-transferable, and it is unlawful for any
person to possess tautog tags issued to another license holder, except as a
designated agent to pick up and deliver a tag order from the department.
At no time may a designated agent be in possession of another license
holder’s tags while onboard a vessel or in possession of tautog.

(vi) All food fish license holders who are issued tautog tags must
return any unused or damaged tags to the department by February 15 af-
ter the tagging season for which they were issued. A license holder who
fails to return unused tags may not be eligible to receive tautog tags for
the following tagging season.

(vii) It is unlawful to sell, or offer for sale, untagged whole tautog.

It is unlawful to sell, or offer for sale, tautog fillets or parts unless the
tagged carcass from which such fillets or parts were removed is present
and available for inspection. Possession of untagged tautog, or tautog fil-
lets or parts without the properly tagged carcass, in establishments where
fish are sold or offered for sale (including wholesale establishments, retail
establishments, and restaurants) is presumptive evidence of the intent to
sell, trade, or barter such tautog. All New York harvested tautog which are
tagged during the tautog tagging season may be offered for sale, trade, or
barter through March 15. After March 15, tautog tagged during the previ-
ous tautog tagging season must not be offered for sale, trade or barter.
(viii) Tautog legally harvested from other states, that are tagged
with serially numbered tags provided by the state of origin, may be sold or
offered for sale if the tautog meets all applicable provisions of the
Environmental Conservation Law.
Final rule as compared with last published rule: Nonsubstantial changes
were made in section 40.1(a)(7).
Text of rule and any required statements and analyses may be obtained
Jrom: Rachel Sysak, Department of Environmental Conservation, 205
North Belle Mead Rd., Suite 1, East Setauket, NY 11733, (631) 444-0469,
email: rachel.sysak @dec.ny.gov
Revised Regulatory Impact Statement, Regulatory Flexibility Analysis,
Rural Area Flexibility Analysis and Job Impact Statement

The final text of the adopted rule contains a minor technical change
from the original Emergency/Proposed Rule Making which was published
in the State Register on March 25, 2020 (I.D. Number: ENV-12-20-00001-
EP). Paragraph 40.1(a)(7) is amended to provide a clarification regarding
the definition of tautog tagging season.

The Regulatory Impact Statement, Regulatory Flexibility Analysis for
Small Businesses and Local Governments, Rural Area Flexibility Analy-
sis, and Job Impact Statement that were previously published remain ac-
curate and do not require revision to address the nonsubstantive change
incorporated as part of this Notice of Adoption.

Initial Review of Rule

As a rule that requires a RFA, RAFA or JIS, this rule will be initially
reviewed in the calendar year 2024, which is no later than the 3rd year af-
ter the year in which this rule is being adopted.

Assessment of Public Comment
The agency received no public comment.

PROPOSED RULE MAKING
HEARING(S) SCHEDULED

Chlorpyrifos Prohibition
L.D. No. ENV-04-21-00007-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed Action: Amendment of Part 326 of Title 6 NYCRR.

Statutory authority: Environmental Conservation Law, sections 1-0101,
3-0301 and 33-0303

Subject: Chlorpyrifos prohibition.

Purpose: Prohibit distribution, sale, purchase, possession, or use of
pesticides that contain the active ingredient chlorpyrifos.

Public hearing(s) will be held at: 6:00 p.m., March 30, 2021 at electronic
webinar.

Instructions on how to “join” the hearing webinar and how to provide
an oral statement may be accessed at the proposed regulations webpage
for Part 326, available at: https://www.dec.ny.gov/chemical/121988.html.
Instructions will also be available on the Department’s events calendar at:
https://www.dec.ny.gov/calendar/

Persons who wish to receive the instructions by mail or telephone may
call DEC at (518) 402-9003. Please provide your first and last name, ad-
dress, and telephone number and reference the Part 326 public comment
hearing.

Interpreter services for hearing impaired persons or persons with limited

English proficiency will be provided at no charge upon written request
submitted no later than March 16, 2021. The written request must be ad-
dressed to ALJ Sherman, NYS DEC Office of Hearings and Mediation
Services, 625 Broadway, 1st Floor, Albany, NY 12233-1550 or emailed to
ALJ Sherman at ohms@dec.ny.gov.
Interpreter Service: Interpreter services will be made available to hearing
impaired persons, at no charge, upon written request submitted within rea-
sonable time prior to the scheduled public hearing. The written request
must be addressed to the agency representative designated in the paragraph
below.
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Accessibility: All public hearings have been scheduled at places reason-

ably accessible to persons with a mobility impairment.

Text of proposed rule: 6 NYCRR Part 326 is amended to read as follows:
Section 326.1 through Paragraph 326.2(c)(14) remains unchanged.
Paragraph 326.2(c)(15) through Paragraph 326.2(c)(16) is amended to

read as follows:

(15) Thallium; [or]
(16) Toxaphene; or
A new paragraph (17) is added to subdivision 326.2(c) to read as
follows:
(17) after July 31,2021, Chlorpyrifos.
Subdivision 326.2(d) through Section 326.26 remains unchanged.

Text of proposed rule and any required statements and analyses may be
obtained from: Scott Menrath, P.E., NYS Department of Environmental
Conservation, 625 Broadway, Albany, NY 12233-7254, (518) 402-8788,
email: scott.menrath@dec.ny.gov

Data, views or arguments may be submitted to: Same as above.

Public comment will be received until: Five days after the last scheduled
public hearing.

Additional matter required by statute: Pursuant to Article 8 of the ECL,
the State Environmental Quality Review Act, an Environmental Assess-
ment Form, determination of significance (negative declaration), and
Coastal Assessment Form have been prepared and are on file with the
Department.

This rule was not under consideration at the time this agency submitted
its Regulatory Agenda for publication in the Register.

Summary of Regulatory Impact Statement (Full text is posted at the fol-
lowing State website: https://www.dec.ny.gov/regulations/
regulations.html):

1. LEGISLATIVE OBJECTIVES

The New York State Assembly and Senate passed legislation in 2019
amending Section 33-1301 of the New York Environmental Conservation
Law to completely prohibit the use of chlorpyrifos by December 1, 2021.
This legislation was intended to add a new subdivision to phase out use of
chlorpyrifos over two years. However, the Governor vetoed the bill and
directed the New York State Department of Environmental Conservation
(DEC), the State agency responsible for pesticide registration and enforce-
ment, to adopt regulations to prohibit the use of pesticide products contain-
ing chlorpyrifos based upon data available on chlorpyrifos exposures. To
accomplish this directive the DEC is proposing a regulation that will pro-
hibit the sale, possession, and use of pesticide products containing
chlorpyrifos to protect environmental resources, pollinators, pesticide ap-
plicators, agricultural workers, and the public.

2. NEEDS AND BENEFITS

To protect the environment, natural resources, and people from the
potential impacts from pesticide products with the active ingredient
chlorpyrifos the DEC will amend paragraphs and add a new paragraph to
section 326.2 of 6 NYCRR Part 326 to prohibit the distribution, sale,
purchase, possession, or use of pesticide products containing the active in-
gredient chlorpyrifos.

3. COSTS

Costs to Industry:

This proposed rulemaking designates pesticide products containing
chlorpyrifos as prohibited pesticides. Since businesses will not be able to
use chlorpyrifos and pesticide applicators may need to use alternative
pesticides and/or additional pest management practices that may be more
expensive or less cost effective. Fiscal information received from the agri-
cultural industry and educational institutions indicate that alternatives to
chlorpyrifos for agricultural pest control purposes can cost substantially
more per acre to control certain pests. For example, at the lower label
rates, some alternatives to chlorpyrifos may cost up to ten times more per
acre and at the higher label rates the alternative may cost almost two to
three times more per acre.

For some agricultural pests there are few or no available alternatives to
chlorpyrifos. In these cases, costs may increase at least temporarily until
alternative products are available or integrated pest management tech-
niques are developed. Although the costs may be more per acre to apply
alternative pesticides, it is common practice for applicators to rotate
pesticide active ingredients and pest management methods in order to
minimize the possibility of pests developing resistance to one type of
pesticide product or active ingredient. Therefore, in general, switching
from one product to another is a normal business practice which may al-
ready be accounted for by growers and applicators who use chlorpyrifos.

There are also some costs to registrants and distributors of chlorpyrifos
products who may have to recall or arrange for reverse distribution of their
products from customers. Without reverse distribution, customers who al-
ready have the products will have to dispose of them. There is also the
possibility of at least a temporary disruption of business as well as costs to
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develop redistribution networks to ensure the product is not sold into the
state.

Costs to DEC and the State:

The regulatory costs of this prohibition lie with DEC for implementa-
tion and administration of the regulatory program. Initially it is anticipated
that this prohibition may increase costs through staff time associated with
compliance assistance efforts. It is anticipated that this will decrease as
exiting stocks of chlorpyrifos decrease.

Pesticide costs for invasive species and public health pest control by
state agencies may increase for the same reasons as the costs to industry
associated with the use of alternative products and methods. Alternatives
may be more expensive than the chlorpyrifos products, but it is anticipated
that the cost impacts will generally be minimal as pesticides are generally
used in rotation with other pesticides and pest management methods.

Costs to Local Governments:

Local governments may need to use alternative pesticides, if they are
unable to use chlorpyrifos. If this occurs, alternatives may be more
expensive than the chlorpyrifos products, but it is anticipated that the cost
impacts will generally be minimal as pesticides are generally used in rota-
tion with other pesticides and pest management methods.

4. LOCAL GOVERNMENT MANDATES

This proposal does not directly mandate the expenditure of funds by lo-
cal government agencies.

5. PAPERWORK

This proposal does not require any paperwork.

6. DUPLICATION

The proposed regulations will not duplicate any other federal or state
regulations or statutes. The proposal is a prohibition related to the sale,
possession, and use of chlorpyrifos in New York.

7. ALTERNATIVES

The no action alternative would continue to allow the sale, possession,
and use of pesticide products containing chlorpyrifos that may have
impacts on the environment, natural resources, and people. This alterna-
tive was rejected since it did not provide enough protection for the environ-
ment, natural resources, and people of the State.

Limiting the use of pesticide products containing chlorpyrifos for only
critical pest management needs where no other pest management alterna-
tives are available may still have impacts on the environment, natural re-
sources, and people. Therefore, this alternative was rejected.

8. FEDERAL STANDARDS

Under the Federal Insecticide, Fungicide, and Rodenticide Act,
(FIFRA), specifically 7 U.S.C. 136v, a State may regulate the sale or use
of any federally registered pesticide in the State but only if and to the
extent the regulation does not permit any sale or use prohibited by FIFRA.
Currently, chlorpyrifos is registered with EPA, allowing it to be sold and
used in New York and other states. This proposal would exceed the federal
minimum standards in that the sale and use of chlorpyrifos would be
prohibited in New York.

9. COMPLIANCE SCHEDULE

Compliance with this proposed rulemaking will be required upon the
effective date of the final rule.

10. INITIAL REVIEW OF RULE

The Department will conduct an initial review of the rule within three
years as required by SAPA § 207.

Regulatory Flexibility Analysis

1. EFFECT OF RULE

The purpose of this proposed rulemaking is to prohibit the distribution,
sale, purchase, possession, or use of pesticide products containing the ac-
tive ingredient chlorpyrifos.

Pesticides containing the active ingredient chlorpyrifos may impact
environmental resources, pollinators, pesticide applicators, agricultural
workers, and the public. The proposed rulemaking is not expected to
significantly impact local governments. However, it may have a minimal
impact if local governments are required to find an alternative to chlorpy-
rifos containing pesticide product to control a pest. It is not anticipated
that local governments will have any regulatory responsibilities associated
with this proposed rulemaking, since pesticides are primarily regulated by
the Department.

Small businesses, including agricultural businesses, may be impacted
by this proposed rulemaking. This proposed rulemaking prohibits the dis-
tribution, sale, purchase, possession, or use of pesticide products contain-
ing the active ingredient chlorpyrifos. Therefore, other pesticides and pest
management practices may be necessary, which may be less cost effective
for small businesses. In these cases, the increased costs may already be
factored into business planning since pesticide applicators already
traditionally rotate different pesticide products to prevent pesticide
resistance.

2. COMPLIANCE REQUIREMENTS

Small businesses and local governments would no longer be permitted
to distribute, sell, purchase, possess, or use pesticide products containing
the active ingredient chlorpyrifos.
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3. PROFESSIONAL SERVICES

There is no anticipated need for additional professional services for lo-
cal governments or small businesses associated with this proposed
rulemaking.

4. COMPLIANCE COSTS

The anticipated costs to small business and local governments should
not be significant, but costs for small business and local government may
increase somewhat due to their inability to apply pesticide products with
chlorpyrifos as an active ingredient. Alternative pesticides may cost more
than pesticide products counting chlorpyrifos as an active ingredient or
may require additional applications for similar levels of pest control,
potentially increasing costs. In many cases these increased costs should al-
ready be factored into business expenses since pesticide applicators
traditionally rotate different pesticide products to prevent pesticide
resistance. There may also be some costs to small distributors of chlorpy-
rifos products who may have to send these products back to the registrants
or otherwise potentially dispose of them.

5. ECONOMIC AND TECHNOLOGICAL FEASIBILITY

DEC has focused on proposing this regulation in a manner that is techni-
cally sound and economical. In order to minimize any economic impacts,
the timing of the effective date of the rule will allow for certain agricul-
tural uses into the beginning of the 2021 agricultural use season. This
timeframe will give local governments and industry time to research and
adopt new pest control alternatives or technologies while still allowing for
critical pest control needs in 2021.

6. MINIMIZING ADVERSE IMPACT

The proposed rulemaking is not expected to have adverse impacts on
local governments or small businesses in New York State. The proposed
rulemaking minimizes any adverse impacts on small businesses and local
governments by limiting this revision to one active ingredient.

7. SMALL BUSINESS AND LOCAL GOVERNMENT PARTICIPA-
TION

In addition to comprehensive internal review, the DEC has conducted
informal meetings and calls with interested parties associated with this
proposed rulemaking.

8. CURE PERIOD OR OTHER OPPORTUNITY FOR AMELIORA-
TIVE ACTION

Compliance with this proposed rulemaking will be required upon the
effective date of the final rule.

9. INITIAL REVIEW OF RULE

The Department will conduct an initial review of the rule within three
years as required by SAPA § 207.

Rural Area Flexibility Analysis

1. TYPES AND NUMBERS OF RURAL AREAS AFFECTED

The proposed regulations apply statewide, including rural areas of the
State. All areas of the State, including rural areas, will not be significantly
affected directly or indirectly by the proposed rulemaking.

2. REPORTING, RECORDKEEPING AND OTHER COMPLIANCE
REQUIREMENTS; AND PROFESSIONAL SERVICES

The proposed rulemaking is intended to prohibit the distribution, sale,
purchase, possession, or use of pesticide products containing the active in-
gredient chlorpyrifos. It does not include any recordkeeping or other
compliance requirements.

3. COSTS

This proposal does not directly mandate the expenditure of funds by
any sector of local government. The proposed regulations will not directly
impose any significant service, duty or responsibility upon any county,
city, town, village, school district or fire district in a rural area.

Costs for business and local governments may increase based upon
pesticide selection and the inability for businesses and local governments
to apply pesticide products containing the active ingredient chlorpyrifos.
Alternative pesticides may cost more than the pesticides covered by this
proposed regulation or may require additional applications for similar
levels of pest control, potentially increasing costs. In many cases these
increased costs should already be factored into business and local govern-
ment economic plans since pesticide applicators traditionally rotate differ-
ent pesticide products to prevent pesticide resistance. In addition, there
may be minimal costs associated with the research associated with the
selection of alternative pesticide products or pest control practices. There
may also be some costs to small rural distributors of chlorpyrifos products
who may have to send these products back to the registrants or otherwise
potentially dispose of them.

4. MINIMIZING ADVERSE IMPACTS

The proposed rulemaking is not expected to have significant rural area
adverse impacts in New York State. In order to minimize any potential
adverse impacts to rural communities the timing of the effective date of
the rule will allow for certain agricultural uses into the beginning of the
2021 agricultural use season. This timeframe will give industry and agri-
cultural businesses time to research and adopt new pest control alterna-
tives while still allowing for critical pest control needs in 2021.

5. RURAL AREA PARTICIPATION

DEC has conducted informal meetings and calls with interested parties
associated with this proposed rulemaking, including those in rural areas.

6. INITIAL REVIEW OF RULE

DEC will conduct an initial review of the rule within three years as
required by SAPA § 207.
Job Impact Statement

1. NATURE OF IMPACT

There should be no impact on jobs associated with this proposed regula-
tory amendment. In most cases there are alternative pesticides or practices
to chlorpyrifos to control pests, but in the few cases where there are no
alternatives, or few alternatives available, research and new product
development and practices will find replacements for these products.
Consequently, the proposed amendment should not inhibit the growth of
or employment in the pesticide and agricultural industry.

2. CATEGORIES AND NUMBERS OF JOBS OR EMPLOYMENT
OPPORTUNITIES AFFECTED

The implementation of the proposed regulation is not expected to have
an adverse impact on jobs or employment opportunities. In most cases
alternative practices and products to chlorpyrifos containing pesticides are
available. In situations where alternative pesticides or practices are not
currently available research and product development will provide for
future pest control needs. Nothing being proposed is expected to result in
diminished economic activity, which typically results in adverse impacts
on employment opportunities.

3. REGIONS OF ADVERSE IMPACT

There is no region of the State expected to be adversely impacted from
the proposed pesticide regulations more so than any other. All certified
pesticide applicators and pesticide dealers must adhere to the same require-
ments regardless of where they are located.

4. MINIMIZING ADVERSE IMPACT

The proposed regulations are not expected to have an adverse impact on
jobs and employment opportunities. The Department already regulates
pesticide sales and use, and in several other cases have already prohibited
active ingredients through regulation to protect the public, natural re-
sources, and the environment.

5. SELF-EMPLOYMENT OPPORTUNITIES

The proposed regulations are not expected to negatively impact self-
employment opportunities for the pest control and agricultural industry.

6. INITIAL REVIEW OF RULE

The Department will conduct an initial review of the rule within three
years as required by SAPA § 207.

PROPOSED RULE MAKING
HEARING(S) SCHEDULED

Food Donation and Food Scraps Recycling
L.D. No. ENV-04-21-00008-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed Action: Addition of Part 350 to Title 6 NYCRR.

Statutory authority: Environmental Conservation Law, art. 1, title 1, art.
3, title 3, art. 27, title 22, and art. 71, title 27

Subject: Food Donation and Food Scraps Recycling.

Purpose: Required by title 22 of article 27, the rule increases food dona-
tion and the recycling of food scraps through composting.

Public hearing(s) will be held at: 1:00 p.m. and 6:00 p.m., April 7, 2021
at electronic webinar.

Instructions on how to “join” the hearing webinar and how to provide
an oral statement may be accessed at the proposed regulations webpage
for the Department, available at: https://www.dec.ny.gov/regulations/
propregulations.html#public. Instructions will also be available on the
Department’s events calendar at: https://www.dec.ny.gov/calendar/

Persons who wish to receive the instructions by mail or telephone may
call DEC at (518) 402-9003. Please provide your first and last name, ad-
dress, and telephone number and reference the Part 350 public comment
hearing.

Interpreter services for hearing impaired persons or persons with limited
English proficiency will be provided at no charge upon written request
submitted no later than March 24, 2021. The written request must be ad-
dressed to ALJ Caruso, NYS DEC Office of Hearings and Mediation Ser-
vices, 625 Broadway, 1st Floor, Albany, NY 12233-1550 or emailed to
ALJ Caruso at ohms@dec.ny.gov.

Interpreter Service: Interpreter services will be made available to hearing
impaired persons, at no charge, upon written request submitted within rea-
sonable time prior to the scheduled public hearing. The written request
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must be addressed to the agency representative designated in the paragraph
below.

Accessibility: All public hearings have been scheduled at places reason-
ably accessible to persons with a mobility impairment.

Substance of proposed rule (Full text is posted at the following State
website: http://www.dec.ny.gov/regulations/propregulations.html): A
new 6 NYCRR Part 350 is proposed to be adopted to implement the Food
Donation and Scraps Recycling Law enacted in 2019 in Title 22 of Article
27 of the Environmental Conservation Law.

Subpart 350-1 provides the general provisions that apply to the Part
including purpose, exemptions, prohibitions, definitions, inspection, and
severability. In accordance with the law, the exemptions include cities
with a population of one million or more, hospitals, nursing homes, adult
care facilities, and elementary and secondary schools.

Subpart 350-2 outlines the requirements that apply to designated food
scraps generators. The Subpart outlines how designated food scraps
generators are determined and the requirements for those generators. The
requirements include the need to donate excess food, to recycle food scraps
if an organics facility is available, and annual reporting. The Subpart also
includes a temporary waiver provision for generators that can demonstrate
a need to be excluded from the requirements of the law.

Subpart 350-3 clarifies that the lists of generators, organic recyclers,
and transporters will be maintained by the Department.

Subpart 350-4 outlines the requirements that apply to transporters,
organic recyclers, transfer facilities, landfills, and combustion facilities.
These requirements mandate that once the food scraps are separated by the
generator they must be ultimately recycled and not disposed.

Text of proposed rule and any required statements and analyses may be
obtained from: Sally Rowland, Department of Environmental Conserva-
tion, 625 Broadway, Albany, NY 12233-7253, (518) 402-8678, email:
sally.rowland @dec.ny.gov

Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: April 27, 2021.

Additional matter required by statute: Pursuant to Article 8 of the State
Environmental Quality Review Act, a Short Environmental Assessment
Form, a Negative Declaration and a Coastal Assessment Form have been
prepared and are on file.

Regulatory Impact Statement

Introduction

The Department is proposing to adopt 6 NYCRR Part 350 to implement
the Food Donation and Scraps Recycling Law, which was enacted in 2019.
The law takes effect on January 1, 2022 and requires large generators of
food scraps to donate excess edible food and recycle all remaining food
scraps if they are located within 25 miles of an organics recycler. Food
scraps generators may petition the Department for a one-year waiver from
these requirements.

1. Statutory Authority

The proposed regulations are derived directly from Title 22 of Article
27 of the Environmental Conservation Law (ECL). The statutory authority
to implement the regulations is found under ECL title 1 of article 1; title 3
of article 3; and title 27 of article 71. The relevant statutory provisions are
summarized below.

ECL section 1-0101 declares a policy of the State to conserve, improve
and protect its natural resources and environment and to prevent, abate
and control water, land and air pollution in order to enhance the health,
safety and welfare of the people and their overall economic and social
well-being.

ECL Section 3-0301 empowers the Department to adopt regulations as
may be necessary to carry out the environmental policy of the State set
forth in Section 1-0101.

ECL Article 27, Title 22 Food Donation and Food Scraps Recycling.

Section 27-2201. Definitions. This section provides the definitions
needed to implement the statute including capacity, combustion facility,
department, designated food scraps generator, food processing waste, food
scraps, intermediary facility, landfill, maximum extent practicable, onsite,
organic recycler, person, single location, transfer facility, transporter, and
vector.

Section 27-2203. Designated food scraps generator responsibilities. Ef-
fective January 1, 2022, this section outlines the responsibilities of the
generators including the requirement to donate excess edible food to the
maximum extent practicable; the requirement to separate food scraps from
other waste and to send food scraps to an organics recycler if one exists
within 25 miles with sufficient capacity; and an exclusion from the separa-
tion requirement if the recycler to whom food scraps are sent can process
municipal waste.

This section also requires generators to submit an annual report to the
Department, beginning on March 1, 2023. The annual report is submitted
electronically and must summarize the food donated and information
concerning food scraps recycling.
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To ensure that a generator is not unduly burdened financially by the
statute, this section also includes a waiver provision. A generator can peti-
tion the Department for a waiver from compliance due to cost, the avail-
ability of an organics recycler and other factors.

Section 27-2205. Waste transporter responsibilities. This section
requires waste transporters that collect food scraps from designated food
scraps generators to deliver the food scraps to an organics recycling facil-
ity or to an intermediary such as a depackaging facility or a transfer facil-
ity that will then send the food scraps to a recycler.

Section 27-2207. Transfer facility. This section requires transfer facili-
ties that accept food scraps from designated food scraps generators to send
the food scraps to an organics recycler.

Section 27-2209. Food scraps disposal prohibition. This section requires
incinerators and landfills to take all reasonable precautions to not accept
food scraps from designated food scraps generators.

Section 27-2211. Department responsibilities. This section outlines the
responsibility of the Department. The Department must publish informa-
tion on its website concerning how designated food scraps generators are
determined, how the waiver process works, how odors and vectors can be
minimized, and a list of all facilities and transporters.

The Department is required to assess the capacity of all organics
recyclers annually and to notify generator if they qualify as designated
food scraps generators.

The Department must also develop educational materials for the af-
fected generators and on waste minimization.

Section 27-2213. Regulations. The Department must promulgate
regulations that include the methodology the department will use to
determine who is a designated food scraps generator; the waiver process;
procedures to minimize odors and vectors; a list of all designated food
scraps generators, organics recyclers, and all waste transporters that man-
age source-separated organics; and how designated food scraps generators
will comply.

Section 27-2215. Exclusions. Cities with a population of one million or
more (if they continue to implement their own law), hospitals, nursing
homes, adult care facilities, and elementary and secondary schools are not
subject to Article 27, Title 22 of the ECL or this Part.

Section 27-2217. Annual Report. Beginning January 1, 2023, requires
the Department to report annually to the Governor and Legislature
concerning the implementation of the statute.

2. Legislative Objectives

The New York State Legislature included the following introduction to
the enabling legislation for the proposed regulations, outlining the
objectives:

Approximately 40 percent of the food produced in the United States
today goes uneaten. Much of this organic waste is disposed of in solid
waste landfills, where its decomposition accounts for over 12 percent of
our nation’s emissions of methane, a potent greenhouse gas. Meanwhile,
an estimated 2.8 million New Yorkers are facing hunger and food
insecurity. Recognizing the importance of food scraps to our environment,
economy, and the health of New Yorkers, the Food Donation and Food
Scraps Recycling act establishes a food scraps hierarchy for the state of
New York. The first tier of the hierarchy is source reduction, reducing the
volume of surplus food generated. The second tier is recovery, feeding
wholesome food to hungry people. Third is repurposing, feeding animals.
Fourth is recycling, processing any leftover food such as by composting or
anaerobic digestion to create a nutrient-rich soil amendment. This
rulemaking will implement the legislative objectives to address each tier
of the hierarchy by facilitating the prevention of food waste generation by
commercial generators and residents; directing the recovery of excess ed-
ible food from high-volume commercial food waste generators; and ensur-
ing that a significant portion of inedible food waste from large volume
food waste generators is managed in a sustainable manner and is not
disposed in landfills or sent to combustors. In addition, the Department
has supported the recovery of wholesome food by providing grants from
the environmental protection fund to increase capacity of food banks and
other emergency food providers, conduct food scraps audits of high-
volume generators of food scraps, support implementation of pollution
prevention projects identified by food scraps audits and expand capacity
of generators and municipalities to donate and recycle food.

3. Needs and Benefits

The proposed rulemaking is mandatory and required by statute.

Proposed Part 350 affects large generators of food scraps including
some grocery stores, restaurants, and colleges. These designated food
scraps generators are those that generate at a single location an annual
average of two tons per week or more of food scraps. All designated food
scraps generators must donate excess edible food and must also send food
scraps to an organics recycler if one is available with 25 miles of the
generator. The increase in food donation will help those in need and will
result in job creation to assist the non-profits that handle food donations.
The requirement that generators must recycle their food scraps by using
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organics recyclers, such as composting facilities, anaerobic digesters, or
depackaging facilities, will reduce the amount of food scraps that end up
in landfills and ultimately produce methane, a potent greenhouse gas.
Composting facilities and other organics recyclers also produce beneficial
organics soil conditioners that are needed to improve the quality of poor
soils and reduce erosion.

4. Costs

a. Costs to the Regulated Parties

The proposed regulations require designated food scraps generators to
donate wholesome food. Increasing food donation from large food genera-
tors will not only help those in need, it will be a financial advantage for the
food establishment, such as a grocery store or restaurant. Cost savings will
be realized through tax deductions and through a reduction in the cost of
waste disposal since the food will no longer be disposed.

The statute and the proposed Part 350 regulations also require desig-
nated food scraps generators to send their food scraps to an organics
recycler if one exists within 25 miles of the generator and the recycler has
capacity, as long as the cost is reasonably competitive with disposal. Ex-
perience in other states and for some generators in New York State has
shown that the cost for sending food scraps to an organics recycler
compared to sending those scraps for disposal can vary greatly. The statute
and the proposed regulations limit the potential cost increase on the
generators. The statute allows any designated food scraps generator to
seek a waiver from the Department from the need to send their food scraps
to an organics recycler if the cost to recycle is not reasonably competitive
with the cost of disposal. The proposed regulations define reasonably com-
petitive to equate to a ten percent difference. Therefore, if the cost to send
their food scraps to an organics recycler is more than ten percent higher
than the cost for disposal, the generator can obtain a waiver from the
Department. Therefore, if there is a cost increase to the generators it will
be limited to an amount consistent with the requirements of the statute. In
some cases, cost savings will be realized.

The statute and the proposed Part 350 regulations require the designated
food scraps generators to report annually to the Department. There will be
a cost associated with obtaining and maintaining the data and providing it
to the Department. The cost for obtaining and maintaining the data should
not increase with this proposed rulemaking because the data is already
maintained by the generators for other purposes — donation data for tax
purposes and waste management data for business cost management. For
reporting, the proposed Part 350 follows the statute by requiring electronic
reporting to decrease the burden on the generators. The Department will
also provide the electronic reporting forms to be used. Therefore, the over-
all increased cost to the generators for recordkeeping and reporting should
be minimal.

b. Costs to the Department, State and Local Governments

The Department, State and local governments will not incur additional
costs due to the issuance of the proposed regulations. The Department will
implement the regulations and develop and provide outreach and educa-
tion on those requirements with existing staff.

5. Local Government Mandates

There are no mandates that need to be addressed by local governments
since the proposed regulations do not apply to these entities.

6. Paperwork

The proposed regulations, consistent with the underlying statute,
requires the designated food scraps generators to report annually to the
Department, beginning on March 1, 2023. The annual report must sum-
marize the amount of food donated with the destination and the amount of
food recycled with the transporter and organics recycler used. The Depart-
ment will develop a simple electronic reporting form to assist the genera-
tors in submitting the required information. The information should be
readily available to the generators from Food Banks and other emergency
food providers, and the food scraps haulers.

7. Duplication

The proposed regulations do not duplicate, overlap, or conflict with any
other State or federal requirements.

8. Alternatives

The Department is required by State legislation under Title 22 of Article
27, to promulgate rules and regulations necessary to implement the provi-
sions of the statute. Therefore, there are no other alternatives for this
proposed rulemaking.

9. Federal Standards

No federal standards will be exceeded by promulgating the proposed
rule.

10. Compliance Schedule

The statutory requirements set forth in Article 22 of the ECL take effect
on January 1, 2022. The rule will be effective 30 days after filing the No-
tice of Adoption with the Department of State.

Regulatory Flexibility Analysis
1. Effect of Rule
Proposed Part 350 affects large generators of food scraps including

some grocery stores, restaurants, and colleges. These designated food
scraps generators are those that generate two tons or more of food scraps
per week. All designated food scraps generators must donate excess edible
food and must also send food scraps to an organics recycler if one is avail-
able with 25 miles of the generator. The increase in food donation will
help those in need and will result in job creation to assist the non-profits
that receive and distribute food donations. The requirement that generators
must recycle their food scraps by using organics recyclers, such as
composting facilities, anaerobic digesters, or depackaging facilities, will
increase the need for transporters and recycling facilities for the food
scraps.

Tlljlere are no requirements in proposed Part 350 that directly affect small
businesses and local governments. The regulations may increase op-
portunities for the development of new small businesses, as more organics
recycling facilities are needed to handle the food scraps from large
generators.

2. Compliance Requirements

The implementation of these regulations will not adversely affect small
businesses or local governments since there are no standards or reporting
and record keeping requirements for small businesses or local
governments. The reporting obligations contained in the regulations apply
only to large generators of food scraps.

3. Professional Services

There are no professional services required for small businesses and lo-
cal government.

4. Compliance Costs

The proposed regulations will have no compliance costs for small busi-
nesses and local governments because the regulations do not apply to
these entities.

5. Economic and Technological Feasibility

There are no economic or technological feasibility issues that need to
be addressed by small businesses and local governments since the
proposed regulations do not apply to these entities.

6. Minimizing Adverse Impact

The proposed regulations will have no adverse economic impacts on
small businesses and local governments because the regulations do not ap-
ply to these entities.

7. Small Business and Local Government Participation

The Department has provided significant outreach and will continue to
provide a statewide outreach program to all entities affected by the regula-
tions and other interested parties, including public and private interests in
rural areas. For the generators in rural areas that may be affected the
regulations, the Department has already reached out through their
organizations, such as the Restaurant Association or the Food Industry Al-
liance, and through direct mailings and meetings. An extended public
comment period for the rulemaking will be used to allow additional time
for the public to review and comment on the regulations.

Since the passing of the law, the Department has held five stakeholder
meetings with various stakeholder groups, including: transporters, organ-
ics recyclers, municipalities, food recovery, and environmental advocacy
organizations. The Department will be presenting at the NYS Organics
Summit as well as the NYS Solid Waste Federation Conference on the
Food Donation & Food Scraps Recycling Law. The Department intends to
continue to engage stakeholders through presentations, association meet-
ings, and other outreach. Even before the passage of the law, the Depart-
ment worked to engage stakeholders and provide guidance on food waste
reduction, food donation, and food scraps recycling.

The Department’s website has been updated to include a webpage on
the Food Donation and Food Scraps Recycling Law in addition to the cre-
ation of a law specific email address encourages interested parties to sign
up to a listserv to receive information from the Department concerning the
law. The Department also releases the Solid Waste & Recycling Newslet-
ter, through the use of DECDelivers, where important updates pertaining
to the law are shared with subscribers.

8. Cure Period or Other Opportunity for Ameliorative Action

No cure period is needed since the proposed regulations do not apply to
small businesses or local governments.

Rural Area Flexibility Analysis

1. Types and Estimated Numbers of Rural Areas

For purposes of this Rural Area Flexibility Analysis (RAFA), “‘rural
area’” means those portions of the state so defined by Executive Law sec-
tion 481(7). SAPA section 102(10). Under Executive Law section 481(7),
rural areas are defined as “‘counties within the state having less than two
hundred thousand population, and the municipalities, individuals, institu-
tions, communities, programs and such other entities or resources as are
found therein. In counties of two hundred thousand or greater population,
‘rural areas’ means towns with population densities of one hundred fifty
persons or less per square mile, and the villages, individuals, institutions,
communities, programs and such other entities or resources as are found
therein.” There are 44 counties in New York State (State) that have popula-
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tions of less than 200,000 people and 71 towns in non-rural counties where
the population densities are less than 150 people per square mile.

Proposed Part 350 affects large generators of food scraps including
some grocery stores, restaurants, and colleges. The majority of these
generators will not be located in rural areas. They are likely to be found in
urban and suburban locations. However, there may be a few larger genera-
tors, such as a regional grocery store, that are located in rural areas of the
State.

2. Reporting, Recordkeeping and Other Compliance Requirements; and
Professional Services

Large food scraps generators are required to report annually to the
Department concerning how much food was donated and food scraps were
recycled. This reporting will be done electronically to minimize the burden
on the generators. Electronic forms for reporting will be provided by the
Department.

The few generators that are located in rural areas will need to begin or
increase food donation. Increasing food donation will provide additional
food to those in need in the rural areas and will reduce waste disposal
costs for the generators.

If a rural generator has a composting facility or other organics recycler
within 25 miles, the generator must send their food scraps to the recycler.
However, the cost of recycling must be competitive with the cost of dis-
posal, so there should not be an economic burden on the generator.

No professional services are required for compliance with the
regulations.

3. Costs

a. Costs to the Regulated Parties

The proposed regulations require designated food scraps generators to
donate wholesome edible food. Increasing food donation from large food
generators will not only help those in need, it will be a financial advantage
for the food establishment, such as a grocery store or restaurant. Cost sav-
ings will be realized through tax deductions and through a reduction in the
cost of waste disposal since the food will no longer be disposed.

The statute and the proposed Part 350 regulations also require desig-
nated food scraps generators to send their food scraps to an organics
recycler if one exists within 25 miles of the generator and the recycler has
capacity, as long as the cost is reasonably competitive with disposal. Ex-
perience in other states and for some generators in New York State has
shown that the cost for sending food scraps to an organics recycler
compared to sending those scraps for disposal can vary greatly. The statute
and the proposed regulations limit the potential cost increase on the
generators. The statute allows any designated food scraps generator to
seek a waiver from the Department from the need to send their food scraps
to an organics recycler if the cost to recycle is not reasonably competitive
with the cost of disposal. The proposed regulations define reasonably com-
petitive to equate to a ten percent difference. Therefore, if the cost to send
their food scraps to an organics recycler is more than ten percent higher
than the cost for disposal, the generator can obtain a waiver from the
Department. Therefore, if there is a cost increase to the generators it will
be limited to an amount consistent with the requirements of the statute. In
some cases, cost savings will be realized.

The statute and the proposed Part 350 regulations require the designated
food scraps generators to report annually to the Department. There will be
a cost associated with obtaining and maintaining the data and providing it
to the Department. The cost for obtaining and maintaining the data should
not increase with this proposed rulemaking because the data is already
maintained by the generators for other purposes — donation data for tax
purposes and waste management data for business cost management. For
reporting, the proposed Part 350 follows the statute by requiring electronic
reporting to decrease the burden on the generators. The Department will
also provide the electronic reporting forms to be used. Therefore, the over-
all increased cost to the generators for recordkeeping and reporting should
be minimal.

b. Costs to the Department, State and Local Governments

The Department, State and local governments will not incur additional
costs due to the issuance of the proposed regulations. The Department will
implement the regulations and develop and provide outreach and educa-
tion on those requirements with existing staff.

The regulations may spur the growth of composting facilities or other
organics recycling facilities in rural areas. These facilities will increase
economic growth and employment opportunities in those rural areas.

4. Minimizing Adverse Impact

As outlined in this analysis, it is the Department’s belief that the
proposed regulations will not cause a significant economic burden, place
any additional burdens on rural areas, or increase the universe of regula-
tory requirements applicable to such rural areas.

5. Rural Area Participation

The Department has provided significant outreach and will continue to
provide a statewide outreach program to all entities affected by the regula-
tions and other interested parties, including public and private interests in
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rural areas. For the generators in rural areas that may be affected the
regulations, the Department has already reached out through their
organizations, such as the Restaurant Association or the Food Industry Al-
liance, and through direct mailings and meetings. An extended public
comment period for the rulemaking will be used to allow additional time
for the public to review and comment on the regulations.

Since the passing of the law, the Department has held five stakeholder
meetings with various stakeholder groups, including: transporters, organ-
ics recyclers, municipalities, food recovery, and environmental advocacy
organizations. The Department will be presenting at the NYS Organics
Summit as well as the NYS Solid Waste Federation Conference on the
Food Donation & Food Scraps Recycling Law. The Department intends to
continue to engage stakeholders through presentations, association meet-
ings, and other outreach. Even before the passage of the law, the Depart-
ment worked to engage stakeholders and provide guidance on food waste
reduction, food donation, and food scraps recycling.

The Department’s website has been updated to include a webpage on
the Food Donation and Food Scraps Recycling Law in addition to the cre-
ation of a law specific email address encourages interested parties to sign
up to a listserv to receive information from the Department concerning the
law. The Department also releases the Solid Waste & Recycling Newslet-
ter (minimum frequency biweekly), through the use of DECDelivers,
where important updates pertaining to the law are shared with subscribers.

Job Impact Statement

In accordance with Section 201-a(2)(a) of the State Administrative Pro-
cedure Act, a Job Impact Statement has not been prepared for this rule
making, as it is not expected to create a substantial adverse impact on jobs
and employment opportunities in New York State (the State). To the con-
trary, proposed 6 NYCRR Part 350 is expected to create, as set forth below,
a positive impact on employment opportunities.

The New York State Department of Environmental Conservation (DEC)
has determined that the proposed Food Donation and Food Scraps
Recycling regulations will have a positive impact on jobs and employment
opportunities throughout the State. The purpose of the regulations, based
on a State statute of the same name, is to increase edible food donation
and food scraps recycling from generators that produce two tons or more
of food scraps per week. An increase in food donation will help those in
need. It will also increase the number of jobs in the non-profit sector re-
lated to the collection, storage, and distribution of wholesome food as well
as those organics recycling facilities that are developed or expanded.

The following outline provides information about each section of the
proposed regulations and the impact on potential employment opportuni-
ties in food donation and food scraps recycling.

Section A contains a description of the purpose and applicability, defini-
tions, inspection criteria, and severability of Part 350. The purpose of this
section is to provide background information needed for the administra-
tion of Article 27, Title 22 of the Environmental Conservation Law (ECL).
There is no negative effect on the generation of employment opportunities
under this section.

Section B contains the criteria applicable to designated food scraps
generators (those that generate two tons or more of food scraps per week).
All designated food scraps generators must donate excess edible food and
must also send food scraps to an organics recycler if one is available with
25 miles of the generator. The increase in food donation will help those in
need and will result in job creation to assist the non-profits that handle
food donations. The requirement that generators must recycle their food
scraps by using organics recyclers such as composting facilities, anaerobic
digesters, or depackagers, will increase the need for transporters and
recycling facilities for the food scraps. These activities will also result in
job increases and economic growth.

Section C outlines the lists that will be maintained by DEC, enumerat-
ing the designated food scraps generators, food scraps transporters, and
organics recycling facilities. Existing DEC staff will maintain these lists.

Section D outlines the responsibilities of the various entities involved in
food scraps management including the transporters, recyclers, transfer fa-
cilities, combustors, and landfills. The requirements do not represent a sig-
nificant change to these operations and will not result in job creation,
reduction, or elimination.

In consideration of the foregoing, DEC concludes that adoption of this
regulatory proposal for food donation and food scraps recycling will not
have substantial adverse impacts on jobs within the State. Rather, with the
operation of new transporters and organics recycling facilities, various
employment opportunities will be created throughout the State.
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Department of Financial Services

EMERGENCY
RULE MAKING

Principle-Based Reserving

L.D. No. DFS-52-20-00001-E
Filing No. 6

Filing Date: 2021-01-11
Effective Date: 2021-01-11

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Part 103 (Regulation 213) of Title 11
NYCRR.

Statutory authority: Financial Services Law, sections 202, 302; Insurance
Law, sections 301, 307, 308, 4217 and 4517

Finding of necessity for emergency rule: Preservation of general welfare.

Specific reasons underlying the finding of necessity: In December 2018,
Governor Andrew M. Cuomo signed into law a bill that added a new
subsection (g) to Insurance Law Section 4217 that requires authorized life
insurance companies and fraternal benefit societies (collectively, “life
insurers”) to use principle-based reserving (“PBR”) for certain individual
and group life insurance policies and annuity contracts upon the Superin-
tendent of Financial Services’ (“Superintendent”) approval of the valua-
tion manual (“Manual”) published by the National Association of Insur-
ance Commissioners (“NAIC”), subject to the Superintendent’s adopting
any amendment to the Manual by regulation.

This amendment adopts the NAIC’s 2020 Manual, clarifies and makes
certain adjustments to the current regulation, and prescribes additional
minimum standards for valuing statutory reserves that in the Superinte-
ndent’s opinion are necessary to comply with the Manual in order to best
serve the policyholders of New York State by ensuring that the minimum
standards for valuing statutory reserves are set at a level appropriate for
the payment of future claims.

Statutory reserves must be reported in the annual statements that life
insurers must file by March 1 each year, in accordance with Insurance
Law Section 307. To ensure that life insurers are in compliance with the
2020 Manual and this amendment when filing their annual statements
within the first quarter of 2021, it is imperative that this rule be promul-
gated on an emergency basis for the public’s general welfare.

Subject: Principle-Based Reserving.
Purpose: To prescribe minimum principle-based valuation standards.

Text of emergency rule: The title of section 103.3, and section 103.3(a)
and (b), are amended as follows:

§ 103.3 Superintendent’s authority to require [reserve] adjustments from
the valuation manual.

(a) The superintendent may require a life insurance company to change
an assumption or method that in the superintendent’s opinion is necessary
to comply with the requirements of the valuation manual or Insurance
Law section 4217(g), and the life insurance company shall adjust the
reserves as required by the superintendent. Pursuant to Insurance Law
section 308, the superintendent may request information from a life insur-
ance company in addition to the information specified in the valuation
manual. The superintendent may take other disciplinary action as permit-
ted by the Insurance Law, Financial Services Law, and any other applicable
laws and regulations.

(b) For purposes of this Part, valuation manual shall have the meaning
set forth in Insurance Law section 4217(g)(5).!

Section 103.5(a) is amended as follows:

(a) Scope.

(1) This section applies to the following, whether group or individ-
ual, including both life contingent and term certain only contracts, directly
written or assumed through reinsurance[, with the exception of benefits
arising from variable annuities]:

(i) immediate annuity contracts issued on or after January 1, 2019;

(ii) deferred income annuity contracts issued on or after January 1,
2019;

(iii) structured settlements in payout or deferred status issued on or
after January 1, 2019;

(iv) fixed payout annuities resulting from the exercise of settle-
ment options or annuitizations of host contracts [issued], for which the
fixed payout annuities commence on or after January 1, 2019;

(v) supplementary contracts, excluding contracts with no scheduled
payments (such as retained asset accounts and settlements at interest), is-
sued on or after January 1, 2019;

(vi) fixed income payment streams attributable to guaranteed liv-
ing benefits associated with deferred annuity and variable annuity
contracts [issued], for which the fixed income payment streams commence
on or after January 1, 2019, once the contract funds are exhausted; and

(vii) certificates with premium determination dates on or after
January 1, 2019, under non-variable group annuity and pure endowment
contracts purchased under a retirement plan or plan of deferred compensa-
tion, established or maintained by an employer, including a partnership or
sole proprietorship, or by an employee organization, or by both, other than
a plan providing individual retirement accounts or individual retirement
annuity contracts under Internal Revenue Code section 408.

Section 103.5(c)(3)(i)(b)(1) is amended as follows:

(1) is the Daily Valuation Rate defined by Section 3.C.5 of
VM-22 of the valuation manual[, where the quarterly valuation rate,
denoted by Iq, is] less the amount determined in accordance with clause
(a)(2) of this subparagraph for the calendar quarter preceding the business
day immediately preceding the premium determination date;

The title of section 103.6 is amended as follows:

Valuation of variable annuity and hybrid annuity reserves.

Section 103.6(a)(1)(iii) is amended, (iv) is renumbered as (v), and a
new (iv) is added as follows:

(iii) individual and group annuity contracts with guarantees similar
in nature to GMDBs, VAGLBs, or any combination thereof; [and]

(iv) hybrid annuities; and

(v) all other insurance policies or annuity contracts that contain
guarantees similar in nature to GMDBs or VAGLBs, even if the insurer
does not offer the mutual funds or variable funds to which these guarantees
relate, where there is no other explicit reserve requirement. If an insurer
offers such a guarantee as part of an insurance policy or annuity contract
that has an explicit reserve requirement and that guarantee does not cur-
rently have an explicit reserve requirement, then the minimum reserve
held for the insurance policy or annuity contract shall equal the sum of:

(a) the reserve for the guarantee where for purposes of the
reserve calculation, the guarantee is treated as a separate contract; and

(b) the reserve for the underlying insurance policy or annuity
contract determined according to the explicit reserve requirement.

Section 103.6(b) is amended to read as follows:
(b) Effective dates and minimum valuation standards.

(1) This section is effective for all valuations on or after [January 1]
December 31, 2020, regardless of when the insurance policies and annuity
contracts were issued.

(2) For those insurers that do not elect to apply the optional phase-in
methodology of paragraph (3)(i)(b) of this subdivision and for all valua-
tions after the phase-in period if elected, the minimum aggregate reserve
shall be the greater of:

(i) the sum of:

(a) the minimum reserve calculated in accordance with the
methodology and assumptions prescribed by subdivision (d) of this section
for insurance policies and annuity contracts issued prior to January 1,
2020; and

(b) the minimum reserve calculated in accordance with the
methodology and assumptions prescribed by subdivision (e) of this section
for insurance policies and annuity contracts issued on or after January 1,
2020; or

(ii) the minimum reserve calculated in accordance with the
methodology and assumptions prescribed by the valuation manual prior
to reflecting any reinsurance ceded.

(3) Minimum valuation standards during the phase-in period for
those insurers that elect to apply the optional phase-in methodology
prescribed by subparagraph (i)(b) of this paragraph.

(i) For insurance policies and annuity contracts issued prior to
January 1, 2020:

[(1)] (a) The minimum reserve shall be the greater of:

[(a)] (1) the minimum reserve calculated in accordance with
the methodology and assumptions prescribed by subdivision (d) of this
section; and

[(b)] (2) the minimum reserve calculated in accordance with
the methodology and assumptions prescribed by the valuation manual
prior to reflecting any reinsurance ceded.

[(i1)] (b) At the insurer’s election, any positive amount equal to
the excess of the [sum of the] aggregate minimum reserves determined in
accordance with [subparagraph (i)(a) of this paragraph] clause (a) of this
subparagraph over [the greater of] the aggregate minimum reserves
determined in accordance with the 2017 Actuarial Guideline XLIII [and
the aggregate minimum reserves determined in accordance with the valua-
tion manual] may be established [over a three-year period beginning on
January 1, 2020] as follows. To comply with the requirements of this
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paragraph, such excess reserve amount shall be calculated each year and
established in the following manner:

[(a)] (1) [one-third] one-fifth of the excess reserve amount
shall be established by December 31, 2020;

[(b)] (2) [two-thirds] two-fifths of the excess reserve amount
shall be established by December 31, 2021; [and]

(3) three-fifths of the excess reserve amount shall be estab-
lished by December 31, 2022;

(4) four-fifths of the excess reserve amount shall be estab-
lished by December 31, 2023; and

[(c)] (5) the entire minimum reserve determined in accor-
dance with [subparagraph (i) of this paragraph] clause (a) of this subpara-
graph shall be established by December 31, [2022] 2024.

[(3)] (ii) The minimum reserve for insurance policies and annuity
contracts issued on or after January 1, 2020 shall be the greater of:

[(1)] (a) the minimum reserve calculated in accordance with the
methodology and assumptions prescribed by subdivision (e) of this sec-
tion; and

[(i1)] (b) the minimum reserve calculated in accordance with the
methodology and assumptions prescribed by the valuation manual prior to
reflecting any reinsurance ceded.

Section 103.6(c)(5) through (13) are renumbered as section 103.6(c)(6)
through (14) and a new section 103.6(c)(5) is added as follows:

(5) Actuarial Guideline XXXV means the “Actuarial Guideline XXXV
— The Application of the Commissioners Annuity Reserve Method to Equity
Indexed Annuities” published in the National Association of Insurance
Commissioners’ Accounting Practices and Procedures Manual as adopted
by Part 83 (Insurance Regulation 172) of this Title.

Section 103.6(c)(14) through (19) are renumbered as section
103.6(c)(16) through (21) and a new section 103.6(c)(15) is added as
follows:

(15) Hybrid annuity means an annuity contract with an investment
option where the rate of return is based on an index, such as the S&P 500,
and for which such return may be less than zero.

Section 103.6(d)(1)(iv) and (v) are amended and a new section
103.6(d)(1)(vi) is added as follows:

(iv) the discount rate as defined by section A3.1(B)(2) of the 2017
Actuarial Guideline XLIII shall equal the series of one-year U.S. Treasury
forward rates implied by the U.S. Treasury yield curve as of the valuation
date plus 150 basis points. Forward rates beyond 30 years shall equal the
thirtieth year forward rate; [and]

(v) for all guaranteed living benefits that are in the money, the
lapse rates prescribed by section A3.3(C)(3) of the 2017 Actuarial
Guideline XLIII shall be 3 percent per annum for each projection interval
where the benefit is less than 20 percent in the money, and 1.5 percent per
annum for each projection interval where the benefit is 20 percent or more
in the money][.]; and

(vi) for hybrid annuities, the amounts determined in section
A3.3(B)(1) and A3.3(B)(2)(a) of the 2017 Actuarial Guideline XLIII shall
be determined by applying Part 99 (Insurance Regulation 151) of this
Title and Actuarial Guideline XXXV. Section A.3.3(B)(2) of the 2017
Actuarial Guideline XLIII shall only be calculated for those hybrid annu-
ity contracts with guaranteed living benefits or guaranteed death benefits.

Section 103.6(e)(1) is amended as follows:

(1) The minimum reserve for each contract is the greater of the stan-
dard scenario reserve, the cash surrender value, and the option value floor.
The option value floor shall not apply to those contracts reserved for in
accordance with the alternative methodology prescribed by VM-21 of the
valuation manual.

Section 103.6(e)(2)(i) is amended as follows:

(i) for annuity contracts without any guaranteed benefits, the stan-
dard scenario reserve shall be determined by applying [section 99.9 of]
Part 99 (Insurance Regulation 151) of this Title and Actuarial Guideline
XXXV, as applicable;

Section 103.6(e)(2)(ii)(a) is amended as follows:

(a) is the amount determined by applying Part 99 (Insurance
Regulation 151) of this Title and Actuarial Guideline XXXV, as applicable,
to the annuity contract disregarding any GMDBs or VAGLBs;

' The [2019] 2020 Valuation Manual, published by the National As-
sociation of Insurance Commissioners, is hereby incorporated by refer-
ence in this Part. The [2019] 2020 Valuation Manual is readily available
without charge at the following internet address: https://www.naic.org/
pbr_data.htm. The [2019] 2020 Valuation Manual is also available for
public inspection and copying at the New York State Department of
Financial Services, One State Street, New York, NY 10004.

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously submitted to the Department of State a
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notice of proposed rule making, I.D. No. DFS-52-20-00001-P, Issue of
December 30, 2020. The emergency rule will expire April 10, 2021.

Text of rule and any required statements and analyses may be obtained
Jfrom: Amanda Fenwick, Department of Financial Services, One Com-
merce Plaza, Albany, New York 12257, (518) 474-7929, email:
Amanda.Fenwick @dfs.ny.gov

Regulatory Impact Statement

1. Statutory authority: Financial Services Law Sections 202 and 302
and Insurance Law Sections 301, 307, 308, 4217, and 4517.

Financial Services Law Section 202 establishes the office of the Super-
intendent of Financial Services (“Superintendent”). Financial Services
Law Section 302 and Insurance Law Section 301, in material part, autho-
rize the Superintendent to effectuate any power accorded to the Superin-
tendent by the Financial Services Law, Insurance Law, or any other law,
and to prescribe regulations interpreting the Insurance Law.

Insurance Law Section 307 requires, among other things, authorized
insurers to file annual statements with the Superintendent, showing the
insurers’ financial condition, on forms prescribed by the Superintendent
and in accordance with instructions prescribed by the Superintendent.

Insurance Law Section 308 authorizes the Superintendent to request
special reports from authorized insurers and authorized officers thereof
regarding their transactions, condition, or any matter connected therewith.

Insurance Law Section 4217 sets forth rules for the valuation of insur-
ance policies and contracts. Insurance Law Section 4217(d) provides that
reserves for all individual and group accident and health insurance poli-
cies must reflect a sound value placed on the liabilities of such policies
and permits the Superintendent to issue, by regulation, guidelines for the
application of reserve valuation provisions for such policies. Insurance
Law Section 4217(g) requires authorized life insurance companies and
fraternal benefit societies (collectively, “life insurers”) to use principle-
based reserving (“PBR”) for certain individual and group life insurance
policies and annuity contracts upon the Superintendent’s approval of the
National Association of Insurance Commissioners’ (“NAIC’s”) valuation
manual (the “Manual”), subject to the Superintendent’s adopting any
amendment to the Manual by regulation.

Insurance Law Section 4517 makes Insurance Law Section 4217 ap-
plicable to the valuation of life insurance and annuity certificates issued by
fraternal benefit societies.

2. Legislative objectives: Insurance Law Section 4217 sets forth rules
for the valuation of insurance policies and contracts. In December 2018,
Governor Andrew M. Cuomo signed into law a bill that added a new In-
surance Law Section 4217(g) to allow PBR for certain individual and
group life insurance policies and annuity contracts beginning in 2019.

This amendment accords with the public policy objectives that the
Legislature sought to advance in Insurance Law Section 4217(g) when it
adopted PBR for life insurers by adopting the NAIC’s 2020 Manual,
clarifying and making certain adjustments to the regulation, and prescrib-
ing additional minimum standards for valuing statutory reserves that in the
Superintendent’s opinion are necessary to comply with the Manual
adopted by the Superintendent and with Insurance Law Section 4217(g).

3. Needs and benefits: The Department of Financial Services (“Depart-
ment”) adopted its first amendment to 11 NYCRR 103 in February 2020
to conform to the 2009 revisions to the NAIC’s model Standard Valuation
Law and comply with the NAIC’s accreditation standards.

This amendment adopts the NAIC’s 2020 Manual, clarifies and makes
certain adjustments to the regulation, and prescribes additional minimum
standards for valuing statutory reserves that in the Superintendent’s
opinion are necessary to comply with the Manual to best serve the
policyholders of New York State by ensuring that the minimum standards
for valuing statutory reserves are set at a level appropriate for the payment
of future claims.

4. Costs: The amendment may impose compliance costs on life insurers
because a life insurer must adjust its reserves as the Superintendent deems
necessary to comply with the amendment, including new minimum valua-
tion requirements.

The Department also may incur costs to implement this amendment,
because the Department will need to monitor reserves to ensure confor-
mance with this amendment, the Manual, and Insurance Law Section
4217(g). However, any additional costs incurred should be minimal and
the Department should be able to absorb the costs in its ordinary budget.

This amendment does not impose compliance costs on any local
government.

5. Local government mandates: This amendment does not impose any
program, service, duty, or responsibility upon a county, city, town, village,
school district, fire district, or other special district.

6. Paperwork: This amendment imposes reporting requirements, includ-
ing the VM-31 PBR Actuarial Report, related to the insurance policies and
contracts subject to the minimum valuation standards prescribed by this
amendment.



NYS Register/January 27, 2021

Rule Making Activities

7. Duplication: This amendment does not duplicate, overlap, or conflict
with any existing state or federal rules or other legal requirements.

8. Alternatives: A significant alternative considered by the Department
was to maintain the current valuation requirements prescribed by the first
amendment to the regulation as the minimum valuation standards.
However, as discussed with the life insurance industry, the Superintendent
has determined that this amendment is necessary to best serve the
policyholders of New York State by ensuring that the minimum standards
for valuing statutory reserves are set at a level appropriate for the payment
of future claims.

9. Federal standards: The rule does not exceed any minimum standards
of the federal government for the same or similar subject areas.

10. Compliance schedule: This amendment takes effect upon the filing
of the Notice of Emergency Adoption with the Secretary of State.
Regulatory Flexibility Analysis

1. Effect of rule: SAPA section 102(8) defines a small business to mean
“any business which is resident in this State, independently owned and
operated, and employs one hundred or less individuals.” The amendment
affects life insurance companies and fraternal benefit societies (collec-
tively, “life insurers”). There may be life insurers affected by the amend-
ment that may be small businesses.

The amendment does not affect local governments because the regula-
tion does not apply to any local government.

2. Compliance requirements: Insurance Regulation 213 currently
imposes reporting requirements related to insurance policies and contracts
that are subject to the minimum valuation standards prescribed by the
regulation. This amendment to the regulation prescribes additional mini-
mum standards for valuing statutory reserves, and thus may impose ad-
ditional reporting requirements, including the VM-31 PBR Actuarial
Report.

No local government will have to undertake any reporting, recordkeep-
ing, or other affirmative acts to comply with the amendment because the
regulation does not apply to any local government.

3. Professional services: A life insurer, including one that is a small
business, may need to retain professional services, such as actuaries, to
comply with the amendment.

No local government will need professional services to comply with the
amendment because the regulation does not apply to any local government.

4. Compliance costs: The amendment may impose compliance costs on
life insurers, including any life insurer that is a small business, because a
life insurer must adjust its reserves as the Superintendent of Financial Ser-
vices deems necessary to comply with the amendment, including new
minimum valuation requirements.

No local government will incur any costs to comply with the amend-
ment because the regulation does not apply to any local government.

5. Economic and technological feasibility: Life insurers, including any
that is a small business, should not incur any economic or technological
impact as a result of the amendment.

The regulation does not apply to any local government; therefore, no
local government should experience any economic or technological impact
as a result of the amendment.

6. Minimizing adverse impact: The amendment uniformly affects all
life insurers, including any that is a small business. The rule should not
have an adverse impact on any life insurer that is a small business.

No local government should be adversely impacted by the amendment
because the regulation does not apply to any local government.

7. Small business and local government participation: The Department
of Financial Services (“Department”) already has proposed the regulation
and complied with SAPA section 202-b(6) by posting the proposed rule on
its website for informal outreach and notifying trade organizations that
represent the interests of small businesses that the proposed rule had been
posted. The Department complied with SAPA Section 202-b(6) by publish-
ing the proposed amendment in the State Register and posting the proposed
amendment on its website. This emergency measure replicates the
proposed text of the rule making, and life insurers yet again will have an
opportunity to participate in the rule making process when the Notice of
Emergency Adoption is published in the State Register and posted on the
Department of Financial Services’ website.

Rural Area Flexibility Analysis

1. Types and estimated numbers of rural areas: Life insurance companies
and fraternal benefit societies (collectively, “life insurers”) affected by this
rule operate in every county in this state, including rural areas as defined
by State Administrative Procedure Act section 102(10).

2. Reporting, recordkeeping and other compliance requirements; and
professional services: Insurance Regulation 213 currently imposes report-
ing requirements, including the VM-31 PBR Actuarial Report, related to
insurance policies and contracts that are subject to the minimum valuation
standards prescribed by the regulation. This amendment to the regulation
prescribes additional minimum standards for valuing statutory reserves.

Therefore, a life insurer in a rural area may need to retain professional ser-
vices, such as actuaries, to comply with this rule.

3. Costs: The amendment may impose compliance costs on life insur-
ers, including any life insurer located in a rural area, because a life insurer
must adjust its reserves as the Superintendent of Financial Services deems
necessary to comply with the amendment, including new minimum valua-
tion requirements.

4. Minimizing adverse impact: This rule uniformly affects life insurers
that are located both in rural and non-rural areas of New York State. The
rule should not have an adverse impact on rural areas.

5. Rural area participation: Life insurers in rural areas will have an op-
portunity to participate in the rule making process when the Notice of
Emergency Adoption is published in the State Register and posted on the
Department of Financial Services’ website.

Job Impact Statement

This amendment should not adversely impact jobs or employment op-
portunities in New York State.

In February 2020, the Department of Financial Services adopted an
amendment to 11 NYCRR 103 to conform to the 2009 revisions to the
National Association of Insurance Commissioners’ (“NAIC’s”) Standard
Valuation Law and comply with the NAIC’s accreditation standards. This
amendment makes certain clarifications and adjustments to the present
regulation, and prescribes additional minimum standards for valuing statu-
tory reserves that in the Superintendent’s opinion are necessary to comply
with the Manual.

This amendment may create new jobs or employment opportunities
because life insurance companies and fraternal benefit societies may need
to hire additional personnel, such as actuaries, to comply with the
regulation.

EMERGENCY
RULE MAKING

Minimum Standards for Form, Content, and Sale of Health
Insurance, Including Standards of Full and Fair Disclosure

L.D. No. DFS-04-21-00003-E
Filing No. 4

Filing Date: 2021-01-07
Effective Date: 2021-01-07

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Addition of section 52.16(q) to Title 11 NYCRR.

Statutory authority: Financial Services Law, sections 202, 302; Insurance
Law, sections 301, 3216, 3217, 3217-h, 3221, 4303 and 4306-g

Finding of necessity for emergency rule: Preservation of public health
and public safety.

Specific reasons underlying the finding of necessity: The novel coronavi-
rus (“COVID-19”) has spread to millions of people worldwide, with sev-
eral hundred-thousand confirmed cases in New York State. While the
number of hospitalizations for COVID-19 has diminished sharply in New
York, there are still numerous cases of New Yorkers testing positive for
COVID-19. The Centers for Disease Control has confirmed that
COVID-19 seems to spread easily and sustainably in communities in af-
fected areas. Given the public health implications related to COVID-19, it
is essential that insureds continue to have access to health care services in
a way that limits the spread of COVID-19.

This amendment prohibits authorized insurers and health maintenance
organizations (collectively, “health care plans”) that provide comprehen-
sive coverage for hospital, surgical, or medical care from imposing, and
states that no insured shall be required to pay, copayments, coinsurance, or
annual deductibles for an in-network service otherwise covered under the
policy. The amendment requires every health care plan to provide written
notification of the requirements of the amendment to its in-network health
care providers (“providers”) to ensure that the providers do not require
any insured to pay a copayment, coinsurance, or annual deductible that is
prohibited from being imposed pursuant to the amendment. This notifica-
tion should ensure that providers do not collect a copayment, coinsurance,
or annual deductible for telehealth services provided.

Given the public health implications related to COVID-19, it is essential
that New Yorkers continue to be able to access health care services in a
way that limits the spread of COVID-19. The waiver of copayments, coin-
surance, and annual deductibles for in-network telehealth services is nec-
essary to ensure that people continue to have access to health care services
in a way that limits in-person exposure. Additionally, encouraging people
who do not need emergency care to use telehealth services alleviates the
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stress that COVID-19 puts on our health care system, in particular, the

number of patients in emergency departments. Failure to encourage the

use of telehealth services could result in the further spread of this epidemic

and could jeopardize the health and safety of the people of New York.
Since the crisis involving COVID-19 is constantly evolving, and to

ensure that New Yorkers continue to have access to health care services in

a way that limits the spread of COVID-19, it is imperative that this amend-

Elerllthbe promulgated on an emergency basis for the preservation of public

ealth.

Subject: Minimum Standards for Form, Content, and Sale of Health Insur-

ance, Including Standards of Full and Fair Disclosure.

Purpose: To waive cost-sharing for in-network telehealth services.

Text of emergency rule: Section 52.16(q) is added as follows:

(q)(1) No policy or contract delivered or issued for delivery in this
State that provides comprehensive coverage for hospital, surgical, or
medical care shall impose, and no insured shall be required to pay, copay-
ments, coinsurance, or annual deductibles for an in-network service
delivered via telehealth when such service would have been covered under
the policy if it had been delivered in person.

(2) An insurer shall provide written notification to its in-network
providers that they shall not collect any deductible, copayment, or coin-
surance in accordance with this subdivision.

(3) Telehealth means the use of electronic information and com-
munication technologies, including the telephone, by a health care
provider to deliver health care services to an insured while such insured is
located at a site that is different from the site where the health care
provider is located, pursuant to Insurance Law sections 3217-h and
4306-g.

This notice is intended to serve only as an emergency adoption, to be
valid for 90 days or less. This rule expires March 5, 2021.

Text of rule and any required statements and analyses may be obtained
from: Tobias Len, Department of Financial Services, One Commerce
Plaza, Albany, NY 12257, (518) 474-8975, email: Tobias.Len @dfs.ny.gov

Regulatory Impact Statement

1. Statutory authority: Financial Services Law sections 202 and 302 and
Insurance Law sections 301, 3216, 3217, 3217-h, 3221, 4303, and 4306-g.

Financial Services Law section 202 establishes the office of the Super-
intendent of Financial Services (“Superintendent”).

Financial Services Law section 302 and Insurance Law section 301, in
pertinent part, authorize the Superintendent to prescribe regulations
interpreting the Insurance Law and to effectuate any power granted to the
Superintendent in the Insurance Law, Financial Services Law, or any other
law.

Insurance Law section 3216 sets forth the standard provisions in indi-
vidual accident and health insurance policies.

Insurance Law section 3217 authorizes the Superintendent to issue
regulations to establish minimum standards for the form, content and sale
of health insurance policies and subscriber contracts of corporations
organized under Insurance Law Articles 32 and 43 and Public Health Law
Article 44.

Insurance Law sections 3217-e and 4306-g provide that an insurer or
corporation may not exclude from coverage a service that is otherwise
covered under a policy or contract that provides comprehensive coverage
for hospital, medical or surgical care because the service is delivered via
telehealth.

Insurance Law section 3221 sets forth the standard provisions in group
and blanket accident and health insurance policies.

Insurance Law section 4303 sets forth mandatory benefits in subscriber
contracts issued by corporations organized under Insurance Law Article
43.

2. Legislative objectives: The statutory sections cited above establish
the minimum standards for the form, content, and sale of health insurance,
including standards of full and fair disclosure. This proposed amendment
accords with the public policy objectives that the Legislature sought to
advance in the foregoing sections of the Insurance Law by prohibiting
copayments, coinsurance, or annual deductibles for an in-network service
otherwise covered under the policy.

3. Needs and benefits: COVID-19 has spread to millions of people
worldwide, with several hundred thousand confirmed cases in New York
State. While the number of hospitalizations for COVID-19 has diminished
sharply in New York, there are still numerous cases of New Yorkers test-
ing positive for COVID-19. The Centers for Disease Control has confirmed
that COVID-19 seems to spread easily and sustainably in communities in
affected areas. Given the public health implications related to COVID-19,
it is essential that insureds continue to have access to health care services
in a way that limits the spread of COVID-19.

This amendment prohibits authorized insurers and health maintenance
organizations (collectively, “health care plans”) that provide comprehen-
sive coverage for hospital, surgical, or medical care from imposing, and
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provides that no insured shall be required to pay, copayments, coinsur-
ance, or annual deductibles for an in-network service otherwise covered
under the policy when such service is delivered via telehealth.

The amendment requires every health care plan to provide written
notification of the requirements of the amendment to its in-network health
care providers (“providers”) in order to ensure that the providers do not
require any insured to pay a copayment, coinsurance, or annual deductible
that is prohibited from being imposed pursuant to the amendment. This
notification should ensure that providers do not collect a copayment, coin-
surance, or annual deductible for telehealth services.

The Department of Financial Services (“Department”) expects every
health care plan to reimburse a provider, including reimbursement for the
insured’s waived copayment, coinsurance, or annual deductible, with re-
spect to any affected claims.

Given the public health implications relating to COVID-19, it is es-
sential that New Yorkers continue to be able to access health care services
in a way that limits the spread of COVID-19. The waiver of copayments,
coinsurance, and annual deductibles for in-network telehealth services is
necessary to ensure that people continue to have access to health care ser-
vices in a way that limits in-person exposure. Additionally, encouraging
people who do not need emergency care to use telehealth services may al-
leviate the stress that COVID-19 puts on our health care system, in partic-
ular the increased number of patients in emergency departments. Failure
to encourage the use of telehealth services could result in the further spread
of this epidemic and could jeopardize the health and safety of the people
of New York.

4. Costs: Health care plans may incur additional costs to comply with
the amendment because they may need to file new policy and contract
forms and rates and they will need to provide written notification to in-
network providers regarding this amendment. However, any costs should
be minimal because health care plans submit policy or contract form and
rate filings and provide written notifications to providers as a part of the
normal course of business.

This amendment may impose costs on providers because they will need
to ensure that insureds are not charged a copayment, coinsurance, or an-
nual deductible that is prohibited from being imposed pursuant to the
amendment. However, any additional costs should be minimal because a
provider should receive reimbursement, including the insured’s copay-
ment, coinsurance, or annual deductible, from the health care plan directly
with respect to any affected claims.

This amendment may impose compliance costs on the Department
because the Department will need to review amended policy and contract
forms and rates. However, any additional costs incurred by the Depart-
ment should be minimal, and the Department should be able to absorb the
costs in its ordinary budget.

The amendment will not impose compliance costs on any local
governments.

5. Local government mandates: The amendment does not impose any
program, service, duty or responsibility on any county, city, town, village,
school district, fire district or other special district.

6. Paperwork: Health care plans are required to provide written notifica-
tion to their in-network providers that the providers may not collect any
deductible, copayment, or coinsurance for telehealth services provided.
This notification may be provided electronically as part of existing com-
munications that occur between health care plans and in-network
providers. Health care plans may also need to file new policy and contract
forms and rates with the Superintendent.

Providers and local governments should not incur additional paperwork
to comply with this amendment.

7. Duplication: This amendment does not duplicate, overlap, or conflict
with any existing state or federal rules or other legal requirements.

8. Alternatives: There are no significant alternatives to consider.

9. Federal standards: The amendment does not exceed any minimum
standards of the federal government for the same or similar subject areas.
If the policy or contract is a high deductible health plan as defined in
Internal Revenue Code section 223(c)(2), in-network services delivered
via telehealth may be subject to the annual deductible if otherwise required
by federal law.

10. Compliance schedule: The rule will take effect immediately upon
filing of the Notice of Emergency Adoption with the Secretary of State.

Regulatory Flexibility Analysis

1. Effect of rule: This rule affects health maintenance organizations and
authorized insurers (collectively, “health care plans”) and health care
providers (“providers”). This amendment prohibits health care plans that
provide comprehensive coverage for hospital, surgical, or medical care
from imposing, and no insured shall be required to pay, copayments, coin-
surance, or annual deductibles for an in-network service otherwise covered
under the policy. The amendment requires every health care plan to
provide written notification of the requirements of the amendment to its
in-network providers to ensure that the providers do not require any
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insured to pay a copayment, coinsurance, or annual deductible that is
prohibited from being imposed pursuant to the amendment. This notifica-
tion should ensure that providers do not collect a copayment, coinsurance,
or annual deductible for telehealth services provided.

Industry asserts that certain health care plans subject to the amendment
are small businesses. Providers also may be small businesses. As a result,
certain health care plans and providers that are small businesses will be af-
fected by this amendment.

This amendment does not affect local governments.

2. Compliance requirements: No local government will have to
undertake any reporting, recordkeeping, or other affirmative acts to
comply with this amendment because the amendment does not apply to
any local government.

A health care plan that is a small business affected by this amendment,
if any, may be subject to reporting, recordkeeping, or other compliance
requirements as the health care plan may need to file new policy and
contract forms and rates with the Superintendent of Financial Services and
must provide written notification of the amendment to its in-network
providers.

A provider that is a small business may be subject to reporting,
recordkeeping, or other compliance requirements as the provider must
ensure that an insured is not charged a copayment, coinsurance, or annual
deductible that is prohibited from being imposed pursuant to the
amendment.

3. Professional services: No local government will need professional
services to comply with this amendment because the amendment does not
apply to any local government. No health care plan or provider that is a
small business affected by this amendment should need to retain profes-
sional services, such as lawyers or auditors, to comply with this
amendment.

4. Compliance costs: No local government will incur any costs to
comply with this amendment because the amendment does not apply to
any local government. A health care plan that is a small business affected
by this amendment, if any, may incur costs because it may need to file new
policy or contract forms and rates and must provide written notification of
the amendment to its in-network providers. However, any costs should be
minimal because health care plans submit policy or contract form and rate
filings and provide written notifications to providers as a part of the normal
course of business.

A provider that is a small business may incur additional costs to comply
with the amendment, which may include costs to ensure that the insured is
not charged a copayment, coinsurance, or annual deductible that is
prohibited from being imposed pursuant to the amendment. However, any
additional costs should be minimal because a provider should receive
reimbursement, including the insured’s copayment, coinsurance, or annual
deductible, from the health care plan directly with respect to any affected
claims.

5. Economic and technological feasibility: This amendment does not
apply to any local government; therefore, no local government should ex-
perience any economic or technological impact as a result of the
amendment. A health care plan and a provider that is a small business
should not incur any economic or technological impact as a result of the
amendment.

6. Minimizing adverse impact: There will not be an adverse impact on
any local government because the amendment does not apply to any local
government. This amendment should not have an adverse impact on a
health care plan or provider that is a small business affected by the amend-
ment, if any, because the amendment uniformly affects all health care
plans and providers. In addition, a provider that is a small business should
receive reimbursement, including the insured’s copayment, coinsurance,
or annual deductible, from the health care plan directly with respect to any
affected claims from the health care plan directly.

7. Small business and local government participation: The Department
of Financial Services (‘“Department’) notified trade associations represent-
ing health care plans that are small businesses that it intended to promul-
gate this amendment. Health care plans and providers that are small busi-
nesses also will have an opportunity to participate in the rulemaking
process when the amendment is published in the State Register and posted
on the Department’s website.

Rural Area Flexibility Analysis

1. Types and estimated numbers of rural areas: Authorized insurers and
health maintenance organizations (collectively, “health care plans”) and
health care providers (“providers”) affected by this amendment operate in
every county in this state, including rural areas as defined by State
Administrative Procedure Act section 102(10).

2. Reporting, recordkeeping, and other compliance requirements; and
professional services: A health care plan, including a health care plan in a
rural area, may be subject to additional reporting, recordkeeping, or other
compliance requirements because the health care plan may need to file
new policy and contract forms and rates with the Department of Financial

Services (“Department”) and will be required to provide written notifica-
tion of the amendment to its in-network providers.

A provider, including a provider in a rural area, may be subject to report-
ing, recordkeeping, or other compliance requirements as the provider must
ensure that an insured is not required to pay a copayment, coinsurance, or
annual deductible that is prohibited from being imposed pursuant to the
amendment.

A health care plan or provider, including those in a rural area, should
not need to retain professional services, such as lawyers or auditors, to
comply with this amendment.

3. Costs: Health care plans and providers, including those in rural areas,
may incur additional costs to comply with the amendment. A health care
plan may incur additional compliance costs as it may need to file new
policy and contract forms and rates with the Department and will be
required to provide written notification of the amendment to its in-network
providers. However, any costs should be minimal because health care
plans submit policy or contract form and rate filings and provide written
notifications to providers as a part of the normal course of business.

Providers, including those in rural areas, may incur additional costs to
comply with the amendment. Those additional costs may include costs to
ensure that the insured is not required to pay a copayment, coinsurance, or
annual deductible that is prohibited from being imposed pursuant to the
amendment. However, any additional costs should be minimal because a
provider should receive reimbursement, including the insured’s copay-
ment, coinsurance, or annual deductible, from the health care plan directly
with respect to any affected claims.

4. Minimizing adverse impact: This amendment uniformly affects
health care plans and providers that are located in both rural and non-rural
areas of New York State. The amendment should not have an adverse
impact on rural areas.

5. Rural area participation: The Department notified trade associations
representing health care plans that are in rural areas that it intended to
promulgate this amendment. Health care plans and providers in rural areas
will also have an opportunity to participate in the rulemaking process
when the amendment is published in the State Register and posted on the
Department’s website.

Job Impact Statement

This amendment should not adversely impact jobs or employment op-
portunities in New York State. The amendment prohibits a policy or
contract delivered or issued for delivery in this State that provides
comprehensive coverage for hospital, surgical, or medical care from
imposing, and provides that no insured shall be required to pay, copay-
ments, coinsurance, or annual deductibles for an in-network service
otherwise covered under the policy when such service is delivered via
telehealth. As a result, there should be no impact on jobs or employment
opportunities.

EMERGENCY
RULE MAKING

Minimum Standards for Form, Content, and Sale of Health
Insurance, Including Standards of Full and Fair Disclosure

L.D. No. DFS-04-21-00004-E
Filing No. 5

Filing Date: 2021-01-07
Effective Date: 2021-01-07

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Addition of section 52.16(p) to Title 11 NYCRR.

Statutory authority: Financial Services Law, sections 202, 302; Insurance
Law, sections 301, 3216, 3217, 3221 and 4303

Finding of necessity for emergency rule: Preservation of public health
and public safety.

Specific reasons underlying the finding of necessity: The novel coronavi-
rus (“COVID-19”) has spread to millions of people worldwide, with sev-
eral hundred thousand confirmed cases in New York State. While the
number of hospitalizations for COVID-19 has diminished sharply in New
York, there are still numerous cases of New Yorkers testing positive for
COVID-19. The Centers for Disease Control has confirmed that
COVID-19 seems to spread easily and sustainably in communities in af-
fected areas. Given the public health implications related to COVID-19, it
is essential that cost-sharing not serve as a barrier to testing for COVID-
19.

This amendment prohibits health care plans that provide hospital, surgi-
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cal, or medical expense insurance policies or contracts from imposing, and
provides that no insured shall be required to pay, copayments, coinsur-
ance, or annual deductibles for covered in-network laboratory tests to di-
agnose COVID-19 and for visits to diagnose COVID-19 at the following
locations, including through telehealth: an in-network provider’s office, an
in-network urgent care center, any other in-network outpatient provider
setting able to diagnose COVID-19, or an emergency department of a
hospital. Copayments, coinsurance, or annual deductibles may be imposed
in accordance with the applicable policy or contract for any follow-up care
or treatment for COVID-19, including an inpatient hospital admission, as
otherwise permitted by law. The amendment requires every health care
plan to provide written notification of the requirements of the amendment
to its in-network providers in order to ensure that the providers do not
require any insured to pay a copayment, coinsurance, or annual deductible
that is prohibited from being imposed under the amendment. This notifica-
tion should ensure that providers do not collect a copayment, coinsurance,
or annual deductible at any time, including when the services are provided,
which is typically when such payment is collected.

Since the situation regarding COVID-19 is constantly evolving, and to
ensure that cost-sharing does not serve as a barrier to testing for COVID-
19, it is imperative that this amendment be promulgated on an emergency
basis for the preservation of public health.

Subject: Minimum Standards for Form, Content, and Sale of Health Insur-
ance, Including Standards of Full and Fair Disclosure.

Purpose: To waive cost-sharing for in-network visits and laboratory tests
necessary to diagnose the novel coronavirus (COVID-19).

Text of emergency rule: Section 52.16(p) is added as follows:

(p)(1) No policy or contract delivered or issued for delivery in this
State that provides hospital, surgical, or medical expense insurance cover-
age shall impose, and no insured shall be required to pay, copayments, co-
insurance, or annual deductibles for the following services when covered
under the policy or contract:

(i) in-network laboratory tests to diagnose the novel coronavirus
(COVID-19); and

(ii) visits to diagnose the novel coronavirus (COVID-19) at the fol-
lowing locations, including through telehealth: an in-network provider’s
office, an in-network urgent care center, any other in-network outpatient
provider setting able to diagnose the novel coronavirus (COVID-19), or
an emergency department of a hospital. Copayments, coinsurance, or an-
nual deductibles may be imposed in accordance with the applicable policy
or contract for any follow-up care or treatment for the novel coronavirus
(COVID-19), including an inpatient hospital admission, as otherwise
permitted by law.

(2) An insurer shall provide written notification to its in-network
providers that they shall not collect any deductible, copayment, or coin-
surance in accordance with this subdivision.

This notice is intended to serve only as an emergency adoption, to be
valid for 90 days or less. This rule expires March 5, 2021.

Text of rule and any required statements and analyses may be obtained
from: Tobias Len, Department of Financial Services, One Commerce
Plaza, Albany, NY 12257, (518) 474-8975, email: Tobias.Len @dfs.ny.gov

Regulatory Impact Statement

1. Statutory authority: Financial Services Law sections 202 and 302 and
Insurance Law sections 301, 3216, 3217, 3221, and 4303.

Financial Services Law section 202 establishes the office of the Super-
intendent of Financial Services (“Superintendent”).

Financial Services Law section 302 and Insurance Law section 301, in
pertinent part, authorize the Superintendent to prescribe regulations
interpreting the Insurance Law and to effectuate any power granted to the
Superintendent in the Insurance Law, Financial Services Law, or any other
law.

Insurance Law section 3216 sets forth the standard provisions in indi-
vidual accident and health insurance policies.

Insurance Law section 3217 authorizes the Superintendent to issue
regulations to establish minimum standards for the form, content and sale
of health insurance policies and subscriber contracts of corporations
organized under Insurance Law Articles 32 and Article 43 and Public
Health Law Article 44.

Insurance Law section 3221 sets forth the standard provisions in group
and blanket accident and health insurance policies.

Insurance Law section 4303 sets forth mandatory benefits in subscriber
contracts issued by corporations organized under Insurance Law Article
43.

2. Legislative objectives: The statutory sections cited above establish
the minimum standards for the form, content, and sale of health insurance,
including standards of full and fair disclosure. This proposed amendment
accords with the public policy objectives that the Legislature sought to
advance in the foregoing sections of the Insurance Law by prohibiting the
imposition of copayments, coinsurance, or annual deductibles for in-
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network laboratory tests to diagnose the novel coronavirus (“COVID-19")
and visits to diagnose COVID-19 at the following locations, including
through telehealth: an in-network provider’s office, an in-network urgent
care center, any other in-network outpatient provider setting able to diag-
nose COVID-19, or an emergency department of a hospital.

3. Needs and benefits: COVID-19 has spread to millions of people
worldwide, with several hundred thousand confirmed cases in New York
State. While the number of hospitalizations for COVID-19 has diminished
sharply in New York, there are still numerous cases of New Yorkers test-
ing positive for COVID-19. The Centers for Disease Control has confirmed
that COVID-19 seems to spread easily and sustainably in communities in
affected areas. Given the public health implications related to COVID-19,
it is essential that cost-sharing not serve as a barrier to testing for COVID-
19.

This amendment prohibits authorized insurers and health maintenance
organizations (collectively, “health care plans”) that provide hospital, sur-
gical, or medical expense insurance policies or contracts from imposing,
and provides that no insured shall be required to pay, copayments, coin-
surance, or annual deductibles for covered in-network laboratory tests to
diagnose COVID-19 and for visits to diagnose COVID-19 at the follow-
ing locations, including through telehealth: an in-network provider’s of-
fice, an in-network urgent care center, any other in-network outpatient
provider setting able to diagnose COVID-19, or an emergency department
of a hospital. Copayments, coinsurance, or annual deductibles may be
imposed in accordance with the applicable policy or contract for any
follow-up care or treatment for COVID-19, including an inpatient hospital
admission, as otherwise permitted by law.

The amendment requires every health care plan to provide written
notification of the requirements of the amendment to its in-network health
care providers (“providers”) in order to ensure that the providers do not
require any insured to pay a copayment, coinsurance, or annual deductible
that is prohibited from being imposed under the amendment. This notifica-
tion should ensure that providers do not collect a copayment, coinsurance,
or annual deductible at any time, including when the services are provided,
which is typically when such payment is collected.

The Department of Financial Services (“Department”) expects every
health care plan to reimburse a provider, including reimbursement for the
insured’s waived copayment, coinsurance, or annual deductible, with re-
spect to any impacted claims.

Given the public health implications related to COVID-19, it is essential
that cost-sharing does not serve as a barrier to testing for COVID-19. The
waiver of copayments, coinsurance, and annual deductibles is necessary to
ensure that people are not deterred from seeing a provider and getting
tested for COVID-19. Failure to do so could result in the further spread of
this epidemic and could jeopardize the health and safety of the people of
New York.

4. Costs: Health care plans may incur additional costs to comply with
the amendment because they may need to file new policy and contract
forms and rates and they will need to provide the written notification to in-
network providers regarding this amendment. However, any costs should
be minimal because health care plans submit policy or contract form and
rate filings and provide written notifications to providers as a part of the
normal course of business.

This amendment may impose costs on providers because they will need
to ensure that insureds are not charged a copayment, coinsurance, or an-
nual deductible that is prohibited from being imposed, including at the
time the services are provided. However, any additional costs should be
minimal because a provider should receive reimbursement, including the
insured’s copayment, coinsurance, or annual deductible, from the health
care plan directly with respect to any impacted claims.

This amendment may impose compliance costs on the Department
because the Department will need to review amended policy and contract
forms and rates. However, any additional costs incurred by the Depart-
ment should be minimal, and the Department should be able to absorb the
costs in its ordinary budget.

The amendment will not impose compliance costs on any local
governments.

5. Local government mandates: The amendment does not impose any
program, service, duty or responsibility on any county, city, town, village,
school district, fire district or other special district.

6. Paperwork: Health care plans are required to provide written notifica-
tion to their in-network providers that the providers may not collect any
deductible, copayment, or coinsurance for laboratory tests and visits to di-
agnose COVID-19. This notification may be provided electronically as
part of existing communications that occur between health care plans and
in-network providers. Health care plans may also need to file new policy
and contract forms and rates with the Superintendent.

Providers and local governments should not incur additional paperwork
to comply with this amendment.

7. Duplication: This amendment does not duplicate, overlap, or conflict
with any existing state or federal rules or other legal requirements.
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8. Alternatives: There are no significant alternatives to consider.

9. Federal standards: The amendment does not exceed any minimum
standards of the federal government for the same or similar subject areas.

10. Compliance schedule: The rule will take effect immediately upon
filing of the Notice of Emergency Adoption with the Secretary of State.
Regulatory Flexibility Analysis

1. Effect of rule: This rule affects health maintenance organizations and
authorized insurers (collectively, “health care plans”) and health care
providers (“providers”). This amendment prohibits health care plans that
provide hospital, surgical, or medical expense insurance policies or
contracts from imposing, and provides that no insured shall be required to
pay, copayments, coinsurance, or annual deductibles for covered in-
network laboratory tests to diagnose the novel coronavirus (“COVID-19”)
and for visits to diagnose COVID-19 at the following locations, including
through telehealth: an in-network provider’s office, an in-network urgent
care center, any other in-network outpatient provider setting able to diag-
nose COVID-19, or an emergency department of a hospital. Copayments,
coinsurance, or annual deductibles may be imposed in accordance with
the applicable policy or contract for any follow-up care or treatment for
COVID-19, including an inpatient hospital admission, as otherwise
permitted by law. The amendment requires every health care plan to
provide written notification of the requirements of the amendment to its
in-network providers in order to ensure that the providers do not require
any insured to pay a copayment, coinsurance, or annual deductible that is
prohibited from being imposed under the amendment. This notification
should ensure that providers do not collect a copayment, coinsurance, or
annual deductible at any time, including when the services are provided,
which is typically when such payment is collected.

Industry asserts that certain health care plans subject to the amendment
are small businesses. Providers also may be small businesses. As a result,
certain health care plans and providers that are small businesses will be af-
fected by this amendment.

This amendment does not affect local governments.

2. Compliance requirements: No local government will have to
undertake any reporting, recordkeeping, or other affirmative acts to
comply with this amendment because the amendment does not apply to
any local government.

A health care plan that is a small business affected by this amendment,
if any, may be subject to reporting, recordkeeping, or other compliance
requirements as the health care plan may need to file new policy and
contract forms and rates with the Superintendent and will be required to
provide written notification of the amendment to its in-network providers.

A provider that is a small business may be subject to reporting,
recordkeeping, or other compliance requirements as the provider must
ensure that an insured is not charged a copayment, coinsurance, or annual
deductible that is prohibited from being imposed under the amendment at
any time, including at the time services are provided.

3. Professional services: No local government will need professional
services to comply with this amendment because the amendment does not
apply to any local government. No health care plan or provider that is a
small business affected by this amendment should need to retain profes-
sional services, such as lawyers or auditors, to comply with this
amendment.

4. Compliance costs: No local government will incur any costs to
comply with this amendment because the amendment does not apply to
any local government. A health care plan that is a small business affected
by this amendment, if any, may incur costs because it may need to file new
policy or contract forms and rates and will be required to provide written
notification of the amendment to its in-network providers. However, any
costs should be minimal because health care plans submit policy or
contract form and rate filings and provide written notifications to provid-
ers as a part of the normal course of business.

A provider that is a small business may incur additional costs to comply
with the amendment, which may include costs to ensure that the insured is
not charged a copayment, coinsurance, or annual deductible that is
prohibited from being imposed at any time, including at the time the ser-
vices are provided. However, any additional costs should be minimal
because a provider should receive reimbursement, including the insured’s
copayment, coinsurance, or annual deductible, from the health care plan
directly with respect to any impacted claims.

5. Economic and technological feasibility: This amendment does not
apply to any local government; therefore, no local government should ex-
perience any economic or technological impact as a result of the
amendment. A health care plan and a provider that is a small business
should not incur any economic or technological impact as a result of the
amendment.

6. Minimizing adverse impact: There will not be an adverse impact on
any local government because the amendment does not apply to any local
government. This amendment should not have an adverse impact on a
health care plan or provider that is a small business affected by the amend-

ment, if any, because the amendment uniformly affects all health care
plans and providers. In addition, a provider that is a small business should
receive reimbursement, including the insured’s copayment, coinsurance,
or annual deductible, from the health care plan directly with respect to any
impacted claims from the health care plan directly.

7. Small business and local government participation: The Department
of Financial Services (“Department”) contacted trade associations
representing health care plans that are small businesses before it promul-
gated this amendment and considered comments it received from these
associations. The Department also notified trade associations representing
providers that are small businesses that it intended to promulgate this
amendment and considered comments it received from these associations.
Health care plans and providers that are small businesses also will have an
opportunity to participate in the rulemaking process when the amendment
is published in the State Register and posted on the Department’s website.

Rural Area Flexibility Analysis

1. Types and estimated numbers of rural areas: Authorized insurers and
health maintenance organizations (collectively, “health care plans”) and
health care providers (“providers”) affected by this amendment operate in
every county in this state, including rural areas as defined by State
Administrative Procedure Act section 102(10).

2. Reporting, recordkeeping, and other compliance requirements; and
professional services: A health care plan, including a health care plan in a
rural area, may be subject to additional reporting, recordkeeping, or other
compliance requirements because the health care plan may need to file
new policy and contract forms and rates with the Department of Financial
Services (“Department”) and will be required to provide written notifica-
tion of the amendment to its in-network providers.

A provider, including a provider in a rural area, may be subject to report-
ing, recordkeeping, or other compliance requirements as the provider must
ensure that an insured is not required to pay a copayment, coinsurance, or
annual deductible that is prohibited from being imposed pursuant to the
amendment at any time, including at the time the services are provided.

A health care plan or a provider, including those in a rural area, should
not need to retain professional services, such as lawyers or auditors, to
comply with this amendment.

3. Costs: Health care plans and providers, including those in rural areas,
may incur additional costs to comply with the amendment. A health care
plan may incur additional compliance costs as it may need to file new
policy and contract forms and rates with the Department and will be
required to provide written notification of the amendment to its in-network
providers. However, any costs should be minimal because health care
plans submit policy or contract form and rate filings and provide written
notifications to providers as a part of the normal course of business.

A provider, including those in rural areas, may incur additional costs to
comply with the amendment. Those additional costs may include costs to
ensure that the insured is not required to pay a copayment, coinsurance, or
annual deductible that is prohibited from being imposed at any time,
including at the time the services are provided. However, any additional
costs should be minimal because a provider should receive reimburse-
ment, including the insured’s copayment, coinsurance, or annual deduct-
ible, from the health care plan directly with respect to any impacted claims.

4. Minimizing adverse impact: This amendment uniformly affects
health care plans and providers that are located in both rural and non-rural
areas of New York State. The amendment should not have an adverse
impact on rural areas.

5. Rural area participation: The Department contacted trade associa-
tions representing health care plans that are in rural areas before it
promulgated this amendment and considered comments it received from
these associations. The Department also notified trade associations
representing providers in rural areas that it intended to promulgate this
amendment and considered comments it received from these associations.
Health care plans and providers in rural areas will also have an opportunity
to participate in the rulemaking process when the amendment is published
in the State Register and posted on the Department’s website.

Job Impact Statement

This amendment should not adversely impact jobs or employment op-
portunities in New York State. The amendment prohibits policies and
contracts of hospital, surgical, or medical expense insurance from impos-
ing, and provides that no insured shall be required to pay, copayments, co-
insurance, and annual deductibles for covered in-network laboratory tests
to diagnose the novel coronavirus (“COVID-19”) and for visits to diag-
nose COVID-19 at the following locations, including through telehealth:
an in-network health care provider’s office, an in-network urgent care
center, any other in-network outpatient provider setting able to diagnose
COVID-19, or an emergency department of a hospital. As a result, there
should be no impact on jobs or employment opportunities.
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REVISED RULE MAKING
NO HEARING(S) SCHEDULED

Personal Care Services (PCS) and Consumer Directed Personal
Assistance Program (CDPAP)

L.D. No. HLT-28-20-00019-RP

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following revised rule:

Proposed Action: Amendment of sections 505.14, 505.28 of Title 18
NYCRR.

Statutory authority: Social Services Law, sections 363-a, 365-a(2)(e),
365-f(5)(b); Public Health Law, sections 201(1)(v) and 206(1)(f)

Subject: Personal Care Services (PCS) and Consumer Directed Personal
Assistance Program (CDPAP).

Purpose: To implement a revised assessment process and eligibility
criteria for PCS and CDPAP.

Substance of revised rule (Full text is posted at the following State
website: https://regs.health.ny.gov/regulations/proposed-rule-making):
Section 505.14(a)(1) is amended to align the “personal care services” def-
inition with statutory requirements that such services be ordered by a quali-
fied and independent practitioner, and not the individual’s attending
physician.

Section 505.14(a)(3)(iii) is amended to fully align the scope of services
with local social services departments (LDSSs) and Medicaid Managed
Care Organizations (MMCOs) evaluation responsibilities. Both LDSSs
and MMCOs must evaluate the cost effectiveness of the provision of ser-
vices relative to other services and supports available to the individual.
Services may not be provided if they are not cost-effective in comparison
to other appropriate alternatives.

Sections 505.14(a)(3)(iv), (a)(9) and 505.28(b)(1), (b)(13), (c)(8) are
added to update the scope and eligibility requirements for PCS and
CDPAS. Consistent with statutory requirements, recipients would need to
demonstrate a minimum need for assistance with activities of daily living
(ADL) before such services may be authorized. Specifically, individuals
with dementia or Alzheimer’s must need at least supervision with more
than one ADL, and all others must need at least limited assistance with
physical maneuvering with more than two ADLs.

Subparagraph 505.14(a)(5)(iii) is added to clarify and codify existing
Department of Health policy that supervision and cueing may be provided
as a means of assisting an individual to perform nutritional and environ-
mental support functions or personal care functions, but are not a
standalone personal care service, and may not be authorized, paid for or
reimbursed, except if they are provided to assist with one of the enumer-
ated functions in section 505.14(a)(5)(ii).

Sections 505.14(a)(7) and 505.28(b)(11) are added to define the term
“Medicaid Managed Care Organization (MMCO).” The proposed regula-
tions add express references to MMCOs, in addition to existing references
to LDSSs. Except where the amendments would implement new require-
ments and procedures, the addition of MMCOs acts to codify existing
policies and practices with respect to MMCOs and the provision of PCS
and CDPAS, such as those based on Federal regulations, the Department
of Health’s model contract requirements, and Department guidance. The
term MMCO does not include an entity approved to operate a Program of
All-inclusive Care for the Elderly (PACE) organization.

Section 505.14(a)(8) is added to provide a definition for “medical assis-
tance” or “Medicaid” or “MA” to clarify that these terms as used
throughout the regulation refer to the same program.

Section 505.28(b)(4) is amended to align the definition of “consumer
directed personal assistant” with State law.

Section 505.28(b)(5) is added to provide a definition for “consumer
directed personal assistance program” or “consumer directed program” or
“the program” to clarify that these terms as used throughout the regulation
refer to the same program.

Section 505.28(b)(15) amends the definition for “self-directing con-
sumer” to include the capability of performing the consumer responsibili-
ties outlined in section 505.28(g).

Section 505.14(b)(1) and the opening paragraph of section 505.28(d)
provide an overview of the assessment process, which include an indepen-
dent assessment, a medical examination and practitioner order, an evalua-
tion of the need and cost-effectiveness of services, the development of the
plan of care, and, when required, an additional independent medical review
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for high needs cases. The paragraph further provides for how portions of
the process may be conducted through telehealth modalities.

Sections 505.14(b)(2)(i) and 505.28(d)(1) describe the independent as-
sessment which is performed by an independent assessor as opposed to the
LDSS or MMCO. The independent assessment contains most of the ele-
ments of the current social and nursing assessments. Other portions of the
current social and nursing assessments have either become unnecessary or
remain the responsibility of the LDSS or MMCO to perform. For example,
the nursing assessment requirements to review the practitioner order and
document the primary diagnosis code have become moot because, under
the proposed regulation, the medical examination that leads to a practi-
tioner order will occur after the independent assessment.

Sections 505.14(b)(2)(ii) and 505.28(d)(2) describe the independent
medical examination and practitioner order. Most of the examination and
practitioner order requirements remain the same, such as the licensure,
documentation, and practitioner signature requirements. However, the
medical professionals who perform the examination and sign the practi-
tioner order must be employed by or contracted with an entity designated
by the Department of Health. Consequently, the 30-day deadline for the
order to be provided after the examination has been eliminated. Also, as
required by statute, the medical professionals who perform the examina-
tion and sign the practitioner order must be independent, meaning that
they must not have a prior established provider-patient relationship with
the individual.

Sections 505.14(b)(2)(iii) and 505.28(d)(3) describe the LDSS or
MMCO responsibilities related to the assessment process. The LDSS or
MMCO remain responsible for significant portions of the current assess-
ment process requirements, including a) the review of other available ser-
vices and supports to determine cost-effectiveness, b) determining
frequency of nursing supervision, c) determining the individual’s prefer-
ences and social and cultural considerations for the receipt of care; d)
heightened documentation requirements for 24-hour cases, and e) the
development of the plan of care. In addition, before developing a plan of
care or authorizing services, the LDSS or MMCO must review the inde-
pendent assessment and practitioner order by the independent assessor and
independent medical professional. Also, prior to authorizing more than 12
hours of services per day on average, the LDSS or MMCO must refer the
case to the independent review panel, for an additional independent medi-
cal review of the individual and plan of care, and must consider the rec-
ommendation of the independent review panel when finalizing the plan of
care and in its decision to authorize such services.

Sections 505.14(b)(2)(iv) and 505.28(d)(4) are added to require the
LDSS or MMCO to coordinate with the entity or entities providing inde-
pendent assessment and practitioner services. These sections also describe
the process for resolving mistakes and clinical disagreements in the as-
sessment process, as well as sanctions for failure to cooperate and abuse
of the resolution process.

Sections 505.14(b)(2)(v) and 505.28(d)(5) describe the revised inde-
pendent medical review process. Under the revised process, an indepen-
dent medical review must be obtained when the LDSS or MMCO proposes
to authorize more than 12 hours of services per day on average. The review
is performed by an independent panel of medical professionals, and
coordinated by a lead physician. The lead physician cannot be the practi-
tioner who was involved in the initial examination or practitioner order.
The lead physician, or another member of the panel, may evaluate the in-
dividual, consult with other providers and individuals, and obtain other
medical records that may be relevant to the panel’s recommendation.
When the independent medical review is complete, the lead physician
shall produce a report to the LDSS or MMCO providing the panel’s rec-
ommendation on whether the plan of care is reasonable and appropriate to
maintain the individual’s health and safety in his or her home. The recom-
mendation may not include a specific amount or change in amount of
services.

Sections 505.14(b)(3)(i) and 505.28(g)(1) require the independent as-
sessment and practitioner order processes to be completed at least annu-
ally and in sufficient time to allow LDSSs and MMCOs to, when needed,
comply with all applicable federal and state time frames for notice and de-
termination of services.

Sections 505.14(b)(3)(ii) and 505.28(g)(2) require that all determina-
tions by the LDSS must be made with reasonable promptness, not to
exceed seven business days after receipt of both the independent assess-
ment and practitioner order, or the independent review panel recommen-
dation if applicable, except as provided under the immediate need process.

Sections 505.14(b)(3)(iii) and 505.28(g)(3) provide that MMCOs must
make a determination and provide notice to current enrollees within the
timeframes provided in their contract with the Department of Health, or as
otherwise required by Federal or state statute or regulation.

Sections 505.14(b)(4)(i), (ii) and 505.28(e)(1)(i), (ii) are added to
provide that an individual’s eligibility for services must be established
prior to authorization, and that authorization must occur prior to the provi-
sion of services.
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Sections 505.14(b)(4)(iii) and 505.28(e)(1)(iii) are added to provide
that the authorization and reauthorization of services must be based on and
reflect the assessment process and any exceptions to that process ap-
plicable to reauthorizations.

Section 505.28(e)(1)(v) is added to prohibit the authorization of ser-
vices provided through more than one fiscal intermediary per consumer.

Sections 505.14(b)(4)(vi) and 505.28(e)(4) are added to require the
LDSS or MMCO to consider the recommendation of the independent
review panel prior to authorizing more than 12 hours of services.

Sections 505.14(b)(4)(viii)(b) and 505.28(i)(4) are amended to provide
the Department of Health greater flexibility in determining when the LDSS
or MMCO must use Department-developed forms in providing notice of
service authorization, reauthorization, increase, decrease, discontinuance
or denial.

Sections 505.14(b)(4)(viii)(c)(1) and 505.28(i)(4)(iii) are added to
require LDSSs or MMCOs to document in the notice and plan of care the
factors and clinical rationale specific to the client that went into the medi-
cal necessity determination that PCS or CDPAS should be denied, reduced,
or discontinued.

Sections 505.14(b)(4)(viii)(c)(2)(vi) and (3)(iv) and 505.28(i)(4)(i)(e)
and (ii)(d) are amended to clarify and provide examples of technological
developments that may obviate the need for PCS or CDPAS.

Sections 505.14(b)(4)(viii)(c)(2)(vii) and 505.14(b)(4)(viii)(c)(3)(v) are
amended to clarify that a denial may be made on the basis of residence in a
facility if the client is not seeking to transition into a less restrictive setting
or whose health and safety cannot be maintained in such settin,

Sections 505.14(b)(4)(viii)(c)(3)(1) and 505.28(i)(4)(ii)(a) are . amended
to provide that services may be reduced or discontinued in cases where
voluntary informal supports have become available to meet some or all of
the client’s needs.

Sections 505.14(b)(4)(viii)(c)(2)(ix) and (b)(4)(viii)(c)(3)(vii) and
505.28(1)(4)(1)(g), (1)(4)(@A)(h), (1)(4)(i)(g), and (i)(4)(ii)(h) are added to
provide additional examples for denying, reducing, or discontinuing
services. Section 505.28(i) is also amended to remove the requirement to
notify those receiving other home care services about CDPAS in align-
ment with State law.

Sections 505.14(b)(4)(xi), (b)(4)(xii), and (b)(4)(vii) and
505.28(f) (1)), (f)(2), and (e)(5) are amended to clarify and align the
required reassessment procedures when reauthorizing services under the
new assessment process. In particular, an independent assessment and
practitioner order are not needed to reauthorize services provided that they
occur annually, rather than every six months, to maintain authorization or
for another enumerated reason.

Sections 505.14(b)(4)(xiii) and 505.28(f)(3) are added to provide that
the LDSS or MMCO shall document any changes in an individual’s need
for services in the plan of care, and consider and make any necessary au-
thorization changes.

Sections 505.14(b)(6) and (7) and 505.28(1) align the immediate need
process with the new assessment process. An individual must first provide
to the LDSS a statement of need for personal care services from a physi-
cian with direct knowledge of the applicant’s condition and an attestation
of immediate need, before the individual is considered to have an immedi-
ate need.

Sections 505.14(b)(8) and 505.28(m) are added to allow the Depart-
ment of Health to permit the current assessment process to continue until
such time as the independent assessment and practitioner services are
established at capacity or if the Department has not contracted with or
designated an entity to provide independent assessment and practitioner
services.

Section 505.14(c) is amended to remove the requirement for LDSSs to
maintain contracts for the provision of nursing services.

Section 505.14(f)(3)(vi) is amended to remove references to the nursing
assessment and clarify that the LDSS and MMCO are responsible for
determining nursing supervision frequency.

Section 505.14(g) is amended to remove from case management re-
sponsibilities related to the coordination and performance of the practi-
tioner order and the social and nursing assessments, and align require-
ments with the new assessment process.

Section 505.28(h)(2) requires consumer designated representatives to
make themselves available to ensure that they can carry out the consumer
responsibilities, and must be present at scheduled assessments or visits for
nonself-directing consumers.

Section 505.28(h)(3) prohibits consumers from working with more than
one fiscal intermediary at a time.

Revised rule compared with proposed rule: Substantial revisions were
made in sections 505.14(a)(1), (3), (5), (7)-(10), (b)(1)-(4), (6), (7), (8),
(H3), (©)(3), (4), 505.28(b)~(f) and (g)-(m).

Text of revised proposed rule and any required statements and analyses
may be obtained from Katherine Ceroalo, DOH, Bureau of Program
Counsel, Reg. Affairs Unit, Room 2438, ESP Tower Building, Albany, NY
12237, (518) 473-7488, email: regsqna@health.ny.gov

Data, views or arguments may be submitted to: Same as above.

Public comment will be received until: 45 days after publication of this
notice.

Revised Regulatory Impact Statement

Statutory Authority:

Social Services Law (“SSL”) § 363-a and Public Health Law (“PHL”)
§§ 201(1)(v) and 206(1)(f) provide that the Department of Health
(“Department”) is the single state agency responsible for supervising the
administration of the State’s medical assistance (“Medicaid”) program and
for adopting such regulations, not inconsistent with law, as may be neces-
sary to implement and enforce the standards of the Medicaid program.
SSL § 365-a(2) authorizes Medicaid coverage for specified medical care,
services and supplies, together with such medical care, services and sup-
plies as authorized in the regulations of the Department. Under SSL § 365-
a(2)(e) and § 365-f, respectively, the Medicaid program includes personal
care services (“PCS”) and consumer directed personal assistance services
(“CDPAS”). Finally, under SSL § 364-j and PHL Article 44, the Depart-
ment may contract with Medicaid Managed Care Organizations (“MM-
COs”) to provide Medicaid services to enrollees, which the Department
has done for PCS and CDPAS.

Legislative Objectives:

SSL § 365-a(2) authorizes Medicaid coverage for specified medical
care, services and supplies, together with such medical care, services and
supplies as authorized in the regulations of the Department. Under SSL
§ 365-a(2)(e) and § 365-f, respectively, the Medicaid program includes
PCS and CDPAS. Based upon recommendations of the Medicaid Redesign
Team II (“MRT II”’), the 2020-21 budget (Chapter 56 of the Laws of 2020,
Part MM) amended SSL § 365-a, § 365-f and PHL Article 44 to improve
the provision of Medicaid funded PCS and CDPAS. As amended, these
provisions link the eligibility criteria for CDPAP and PCS to the perfor-
mance of activities of daily living (“ADLs”) so services are authorized for
those that need them the most, require the establishment of an independent
assessor to take over the performance of assessments and reassessments
required for determining individuals’ needs for such services, require an
independent practitioner’s order to access PCS, ensure that such services
are furnished to the extent medically necessary to maintain a member’s
health and safety in his or her home, require that the standards established
for the provision, management or assessment of such services meet that
standards set forth in Olmstead v. LC by Zimring, 527 US 581 (1999), and
provide relief for members who need access to such services by modifying
the frequency in which assessments and authorizations for services are
conducted.

Needs and Benefits:

The Department has promulgated regulations governing PCS at 18
NYCRR § 505.14 and CDPAS at 18 NYCRR § 505.28. Amendments to
these regulations are essential to implementing requirements of the State
Fiscal Year 2020-21 Enacted Budget (Chapter 56 of the Laws of 2020,
Part MM) and MRT II long term care reform proposals, which include
instituting new eligibility requirements, establishing an independent as-
sessor, reducing the frequency of assessment from semi-annual to annual,
centralizing practitioner orders and establishing an independent clinical
review for high need cases to ensure that recipients receive the care they
need to remain safely in the community. These amendments will help
ensure Medicaid beneficiaries receive PCS and CDPAS that are required
to appropriately meet their clinical needs as determined by the updated as-
sessment and authorization process and documented in the plan of care.

By centralizing many of the functions of the assessment process and
making them independent of the LDSS or MMCO responsible for
authorizing services, the changes will bring efficiencies and consistency to
the approval of PCS and CDPAS, and promote clinically appropriate
outcomes. In particular, the review of high needs cases by an independent
panel of medical professionals will help ensure that plans of care are rea-
sonable and appropriate to safely service individuals in the community.
Accordingly, this proposal will better facilitate access to PCS and CDPAS
for people with disabilities who with the provision of such services are
capable of safely remaining in the community in accordance with the stan-
dards set forth in Olmstead v. L.C., 527 U.S. 581 (1999).

The proposed regulations will further align the PCS and CDPAS regula-
tions, which share many of the same or similar requirements, but histori-
cally have diverged in their drafting. This alignment will help to clarify
the requirements for these benefits, which should lead to greater consis-
tency in the assessment, authorization, and provision of services.

Proposed amendments to modernize the language are also included.
Over the last decade, with the transition to mandatory enrollment into
MMCOs, the majority of medical assistance recipients now receive most
of their benefits through MMCOs, including community based long term
care services. Although regulations in 18 NYCRR Part 505 are currently
cast as requirements on LDSSs, contracts between the Department and
MMCOs provide that services covered by MMCOs must comply with the
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terms of the New York State Medicaid Plan, established pursuant to SSL
§ 363-a, the Department’s regulations, and other applicable requirements.
This contractual integration has meant that medical assistance service
requirements, as outlined in 18 NYCRR Part 505 and throughout the
Department’s regulations, generally apply to MMCOs even when MMCOs
are not specifically referenced in the regulation.

By introducing references to MMCOs directly in 18 NYCRR §§ 505.14
and 505.28, the Department is dictating more directly how these regula-
tory provisions apply to MMCOs, and where there may be differences in
application of the rules between LDSSs and MMCOs. However, nothing
in these amendments necessitates a change in the nature of MMCOs’
contractual obligations under the model contracts. Requirements for the
provision of covered services in 18 NYCRR Part 505 and throughout the
Department’s regulations still apply to MMCOs through the model
contracts, even when they are not specifically referenced.

The Department is also proposing to clarify and reinforce documenta-
tion requirements, to ensure that authorizations, and any proposed changes
to such authorizations, are well documented and can be supported in the
care plan and medical record. The Department also proposes to clarify and
add appropriate reasons and notice language to be used when a LDSS or
MMCO denies, reduces or discontinues PCS or CDPAS. Together, these
proposed regulations should assist LDSSs and MMCOs, as well as
Administrative Law Judges, evaluate the appropriateness of PCS and
CDPAS authorizations and changes thereto. This proposal should increase
consistency of authorizations as well as the outcomes of an appeal or fair
hearing process.

Costs:

Costs to Private Regulated Parties:

These regulatory amendments governing PCS at 18 NYCRR § 505.14
and CDPAS at 18 NYCRR § 505.28 do not impose any additional costs to
regulated parties. In fact, in centralizing the assessment and practitioners’
order process of authorizing PCS/CDPAS and reducing the assessment pe-
riod to once a year absent any change in condition, the costs to private
regulated parties is reduced. Furthermore, LDSS and MMCOs are already
required to maintain and update plans of care and MMCOs are required to
have an internal appeals process.

Costs to Local Government:

The proposed regulations require that social services districts refer
Medicaid eligible individuals who may be eligible for long term care ser-
vices and supports, including PCS and CDPAS, to the State’s contracted
independent assessor to complete the long term care assessment tool and,
if necessary, obtain a practitioner’s order for PCS or CDPAS. This relieves
the LDSS from having to conduct initial and periodic reassessments and
obtain a practitioners’ order from the potential recipients’ treating physi-
cian or other clinician. The proposed regulations do not impose any costs
on local government.

Costs to the Department of Health:

The proposed regulations may result in minimal additional costs to the
Department, which will be managed within existing resources.

Costs to Other State Agencies:

The proposed regulations will not result in any costs to other state
agencies.

Local Government Mandates:

The proposed regulations do not impose any new programs, services,
duties or responsibilities upon any county, city, town, village, school
district, fire district or other special district.

Paperwork:

The proposed regulatory amendments include clarifying changes to
existing forms, but regulated parties are familiar with and already use such
forms. The amendments do not impose any new forms, paperwork or
reporting requirements.

Duplication:

These regulatory amendments do not duplicate existing State or Federal
requirements.

Alternatives:

Based on public comments received, many alternatives have been
considered by the Department. A few of those follow, and the complete list
of alternatives considered is included in the Assessment of Public Com-
ment, which is located on the Department’s website.

The Department reviewed and rejected several proposed alternatives
that would fail to implement the requirements of Chapter 56 of the Laws
of 2020, Part MM, which establishes new minimum needs criteria for PCS
and CDPAP and requires assessments to be performed by an independent
assessor using an evidenced-based, validated assessment tool. Such sug-
gestions included removal or modification to the minimum needs criteria
and the maintenance of the assessment role with LDSS or MMCOs.

Many commenters suggested in various ways that the care planning
process should reflect or include consumer preference. The Department
agreed with these comments generally, and revised the LDSS and MMCO
responsibilities to provide that consumer preferences must continue to be
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considered when developing the plan of care. However, the Department
declined to duplicate the provisions of the federal regulations, as doing so
is unnecessary because such requirements apply in their own right and
because doing so may lead to unnecessary conflict and additional State
administrative burden if and when federal requirements change.

The Department also considered and adopted suggestions to incorporate
more specific procedures for coordination between the IA and the LDSS
or MMCOs. The comments received on this point were many and varied.
Some commenters were concerned that too much influence from LDSS or
MMCOs would compromise the IA process, while others were concerned
that a lack of feedback from the LDSS or MMCO could result in plans of
care being developed that do not reflect the individual’s needs. The Depart-
ment believes that there was validity to both of these concerns, and strived
to balance them in the revised regulations. The addition of set procedures
for coordination and sanction provisions for abuse of these procedures
reflects the best balance for addressing these concerns in the Department’s
view.

Another area of focus from commenters were the timeframes for the
revised assessments and care planning processes. Comments were made
about each step of the process, from the IA to the IRP. Some suggested
that each step have its own specific timeframe, while others suggested that
particular steps be waived in order to make timely service determinations.
The Department has instead opted to require that the IA and Practitioner
Order occur within sufficient time to allow the LDSS or MMCO to meet
federal or State decision and notice timeframes. In addition, the Depart-
ment has provided an exception to the prohibition on authorizing services
for high needs cases prior to the IRP review and recommendation, to allow
LDSS or MMCOs to meet federal and State timeframes, such as those for
immediate need by providing a provisional authorization pending comple-
tion of the IRP report and final review by the LDSS or MMCO.

Federal Standards:

The proposed regulations do not duplicate or conflict with any Federal
regulations.

Compliance Schedule:

The regulations will be effective upon publication of a Notice of Adop-
tion in the New York State Register or as otherwise provided in such pub-
lication of a Notice of Adoption.

Revised Regulatory Flexibility Analysis

Effect of Rule:

The proposed regulations change the assessment and authorization pro-
cess for personal care services and consumer directed personal assistance
services through the State’s medical assistance plan. Specifically, the
frequency of assessments will change from semi-annually to annually; all
assessments to determine individuals’ needs for assistance with personal
care and environmental and nutritional support functions will be conducted
by an independent assessor; orders for services will now be obtained based
on a medical examination performed by a qualified independent medical
professional; and high needs cases will be subject to an additional inde-
pendent medical review to assure that proposed plans of care are reason-
able and appropriate to maintain the individual safely in his or her home.

These changes move many of the responsibilities from the Local
Departments of Social Services (LDSS) or Medicaid Managed Care
Organizations (MMCOs) and to an independent entity or entities. While
these changes provide administrative relief to LDSS and MMCOs, they
may impact Certified Home Health Agencies (CHHAs) and Licensed
Home Care Services Agencies (LHCSAs) under contract with LDSSs and
MMCOs to perform assessments that will no longer be a LDSS or MMCO
responsibility. There are approximately 115 CHHAs and 1,400 LHCSAs
certified or licensed to operate in New York State, a subset of which are
contracted with MMCOs and LDSSs to perform these assessments.

Any changes that occur to the overall scope and number of contracts
between LDSSs or MMCOs and CHHAs or LHCSAS are primarily attrib-
utable to the State Fiscal Year 2020-21 Enacted Budget, requiring the
establishment of an independent assessor to determine individuals
functional needs for PCS and CDPAS. The proposed regulations do not
propose any further restrictions on the ability of CHHAs or LHCSAS to
perform any of these functions, and include no restriction on the ability of
the independent assessor to subcontract with CHHAs or LHCSAs.

Compliance Requirements:

These proposed regulations do not impose any new compliance require-
ments on LHCSA, CHHA, MMCO or LDSS.

Cure Period:

Chapter 524 of the Laws of 2011 requires agencies to include a “cure
period” or other opportunity for ameliorative action to prevent the imposi-
tion of penalties on a party subject to enforcement when developing a
regulation or explain in the Regulatory Flexibility Analysis why one is not
included. This revised proposed rulemaking includes the addition of new
sanctions or penalties. To ensure that regulated entities are given time to
come into compliance with new processes without threat of sanction or
penalty, the Department will stay the imposition of penalties for non-
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compliance that occurs during the six month period immediately follow-
ing the effective date of these amended regulations. As a general matter,
the Department’s internal procedures for imposition of penalties and sanc-
tions under Public Health Law section 12 and other authorities will apply
as applicable. Under these procedures, initial incidence of non-compliance
would result in a “statement of deficiency” to be followed by a corrective
action plan submitted by the party, which the Department must approve.

The corrective action plan procedures provide a reasonable cure period.
If the party fails to provide or follow a corrective action plan, remains
non-compliant, or later commits the same or similar violations, the Depart-
ment may proceed with sanctions or penalties. However, the Department
also reserves the right to impose sanctions or penalties on initial incidence
of non-compliance when warranted, including but not limited to when a
pattern of non-compliance is discovered without any good faith explana-
tion or where sanctions or penalties may limit harm to or preserve the
health of individuals.

Professional Services:

No new or additional professional services are required in order to
comply with the proposed regulations.

Compliance Costs:

No capital costs would be imposed as a result of the proposed
regulations. Nor would there be annual costs of compliance.

Economic and Technological Feasibility:

There are no additional economic costs or technology requirements as-
sociated with the proposed regulations.

Minimizing Adverse Impact:

As indicated above, the requirement for an independent assessor is
mandated by statute, specifically Sections 2 and 11 of Part MM of chapter
56 of the Laws of 2020. The law prohibits CHHAs and LHCSAs from be-
ing selected as contractors to provide independent assessor services. The
proposed regulations do not propose any further restrictions on the ability
of CHHAs or LHCSAS to perform any of these functions, and include no
restriction on the ability of the independent assessor to subcontract with
CHHAs or LHCSAs.

Additionally, the Department has preserved certain LDSS and MMCO
responsibilities in the proposed regulations at 505.14(b)(2)(iii) and
505.28(d)(3), such as the requirement to determine frequency of need for
24-hour cases, which are currently a source of contract work for CHHAs
and LHCSAs. As such, under the proposed rule, CHHAs and LHCSAs
could continue to perform this work. The Department has also elected to
not prohibit the independent assessor from making arrangements with
CHHAs and LHCSAs to perform assessment services. Together, these
potentially mitigate much the impact that may occur from the centraliza-
tion of the functional assessment responsibilities.

The proposed regulations should not have an adverse economic impact
on social services districts.

Small Business and Local Government Participation:

These proposed regulations arise from a change in State law pursuant to
Chapter 56 of the Laws of 2020, Part MM. The initiatives were recom-
mended by the MRT II following a series of public meetings where
stakeholders had the opportunity to comment and collaborate on ideas to
address the efficacy of these services. In addition, the MRT II was
comprised of representatives of LDSS and MMCOs, among others.

Comments were received from nine LDSS and a number of entities
representing assessment agencies or individual CHHAs and LHCSAs.
These comments ranged across many topics and across the full scope of
these regulations. Based on these comments, the Department made vari-
ous revisions to the rule package. Many of these revisions were to clarify
provisions to reduce confusion among regulated or affected parties. Other
amendments addressed more substantive issues, such as the nature of how
LDSS will coordinate with the IA, for which the Department provided ad-
ditional elaboration. The full scope of the changes made in response to
comments is addressed in the Assessment of Public Comment, which is
located on the Department’s website.

Revised Rural Area Flexibility Analysis and Job Impact Statement
Changes made to the last published rule do not necessitate revision to the
previously published Rural Area Flexibility Analysis and Job Impact
Statement.

Assessment of Public Comment

A Notice of Proposed Rule Making was initially published in the State
Register on July 15, 2020. During the public comment period, the Depart-
ment of Health (the “Department”) received over 200 comments from
consumers of personal care services (“PCS”) or consumer directed
personal assistance services (“CDPAS”); Alleghany County; the law firm
of Bond, Schoeneck & King PLLC; Center for Elder Law & Justice;
Center For Independence of the Disabled, New York; Chautauqua County;
Coalition of New York State Public Health Plans; Downstate New York
ADAPT; Jewish Association for Services for the Aged; LeadingAge New
York; the Legal Aid Society; Medicaid Matters New York; New York As-

sociation on Independent Living; New York City Department of Social
Services; the New York Health Plan Association; New York Legal Assis-
tance Group; New York State Association of Health Care Providers; New
York State Bar Association; New York State PACE Alliance; Ontario
County; Paraprofessional Healthcare Institute, Inc.; Putnam Independent
Living Services; RiverSpring Health Plans; Schuyler County; Southern
Tier Independence Center, Inc.; and Tioga County.

Substantive changes have been made to the regulations in light of the
comments received. Other clarifications and technical, non-substantive
changes have also been made.

All comments received were reviewed and evaluated. In response to the
comments:

Sections 505.14(a)(9) and 505.28(b)(1) have been revised so that the
definition of “activity of daily living” refers to the tasks and activities
recognized as Activities of Daily Living (ADLs) by the
evidence?128;based validated assessment tool that must be used pursu-
ant to statute.

Subparagraph 505.14(a)(5)(iii) was revised to clarify that supervision
and cueing may not be authorized, paid for or reimbursed, except if they
are provided to assist with nutritional and environmental support functions
or personal care functions.

Sections 505.14(a)(7) and 505.28(b)(11) have been revised to clarify
that the term “MMCO” does not include an entity approved to operate a
Program of All-inclusive Care for the Elderly (PACE) plan.

Section 505.14(b)(1) and the opening paragraph of section 505.28(d)
have been revised to clarify that the independent assessment, medical ex-
amination and independent review panel may utilize telehealth modalities
for all or a portion of such assessments.

Sections 505.14(b)(2)(i), 505.14(b)(4) and 505.25(d)(1) have been
revised to clarify that the entity designated by the Department of Health to
provide independent assessment services is responsible for determining
whether the individual meets minimum needs criteria; and to clarify that
the independent assessment must assess the consumer where the consumer
is located, provided that the consumer’s home or residence is also evalu-
ated to support the proposed plan of care or to ensure a safe discharge.

Sections 505.14(b)(2)(ii) and 505.28(d)(2) have been revised to clarify
that if a practitioner signs the medical order but is not the examining medi-
cal professional, such practitioner must also be independent; and remove
the requirement for a medical order to determine whether an individual
can be safely cared for at home and, instead, requiring a determination as
to whether the individual is medically stable.

Sections 505.14(b)(2)(iii) and 505.28(d)(3) have been revised to move
provisions related to the social services district or MMCO’s responsibility
to coordinate with the entity or entities providing independent assessment
and medical order services, and to inform those entities when a new as-
sessment or medical order is needed and of the findings of mistakes or
inaccuracies with an assessment to sections 505.14(b)(2)(iv) and
505.28(d)(4). These sections have also been revised to require the social
services district and MMCO to consider consumer preferences and social
and cultural consideration in combination with other factors in developing
plans of care; require social services districts and MMCOs to consider the
availability of informal supports and confirm the caregiver’s willingness
to meet the identified needs in the plan of care for which they would assist;
clarify that the development of a plan of care must be done in collabora-
tion with the consumer; clarify that an MMCO should only refer high
needs cases to the independent review panel if an individual is enrolled or
scheduled for enrollment in the MMCO; and clarify that, irrespective of
the independent panel’s recommendations, the social services district or
MMCO is responsible for determining the amount and type of services
available.

Sections 505.14(b)(2)(iv) and 505.28(d)(4) have been added to provide
a more comprehensive process for coordinating the independent assess-
ment, medical order and social services district or MMCO responsibili-
ties; resolving mistakes and clinical disagreements in the assessment pro-
cess; and imposing sanctions for failure to cooperate during or abuse of
the resolution process.

Section 505.14(b)(2)(v) and 505.28(d)(5) have been revised to clarify
that the calculation for the high needs threshold is based on the authoriza-
tion of personal care services, consumer directed personal assistance, or
both; require the independent review panel to produce a report providing
the panel’s recommendation of whether the plan of care is reasonable and
appropriate to maintain the individual’s health and safety in his or her
home; remove the requirement for the independent review panel to make a
recommendation on whether other Medicaid services may be appropriate;
and clarify that the independent review panel may suggest modifications
to the plan of care, including the level, frequency, and duration of services
and whether additional, alternative, or fewer services would facilitate the
provision of medically necessary care. However, the panel may not rec-
ommend a specific amount or change in amount of services.

Sections 505.14(b)(3) and 505.28(g)(1) have been added to provide
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timeframes for the assessment and authorization of services. These sec-
tions clarify that the independent assessment and medical order processes
must be completed at least annually and in sufficient time to allow social
services districts and MMCOs to, as needed, comply with all applicable
federal and State time frames for notice and determination of services.
Section 505.28(g)(2) has been added to mirror language under section
505.13(b)(3)(ii), which requires that all determinations by the social ser-
vices district must be made with reasonable promptness, not to exceed
seven business days after receipt of both the independent assessment and
medical order, or the independent review panel recommendation if ap-
plicable, except as provided under the immediate need process. Section
505.28(g)(3) has been added to mirror language under section
505.13(b)(3)(iii), which provides that MMCOs must make a determina-
tion and provide notice to current enrollees within the timeframes provided
in their contract with the Department of Health, or as otherwise required
by federal or State statute or regulation.

Sections 505.14(b)(4) and 505.28(e)(4) have been revised to require the
social services district or MMCO to consider the recommendation of the
independent review panel prior to authorizing more than 12 hours of ser-
vices; allow the social services district or MMCO to authorize and imple-
ment services based on a temporary plan of care, pending review of the in-
dependent review panel’s recommendations; and clarify that the maximum
default authorization period is 12 months from the date of the most recent
independent assessment or medical order, whichever is earlier.

Section 505.14(b)(4) has also been revised to clarify that a denial of ser-
vices may be made based on residence in a facility if the client is not seek-
ing to transition into a less restrictive setting or whose health and safety
cannot be maintained in a less restrictive setting, and to clarify that, for
high needs cases, reauthorization of services shall not require another
panel review as long as the case remains a high needs; clarify that if ser-
vice levels are reduced below the high needs threshold and subsequently
increased to become a high needs case again, another review by the inde-
pendent review panel would be required.

Sections 505.14(b)(4) and 505.28(i) have been revised to allow the
social services district or MMCO to reduce or discontinue services where
voluntary informal supports have become available to meet some or all the
client’s needs.

Sections 505.14(b)(4) and 505.28(f) have been revised to clarify the
specific instances when an independent assessment and medical order are
needed to reauthorize or maintain an authorization for services (i.e., upon
discharge from in?128;patient setting, upon certain unexpected changes
in condition; and upon request from the consumer); and remove the
requirement for review of appropriateness and cost effectiveness of ser-
vices when the change in the individual’s services needs results from a
change in the consumer’s mental status.

Sections 505.14(b)(6) and (7) have been revised to clarify that the state-
ment of need that an individual is required to provide to the LDSS must be
from a physician with direct knowledge of the applicant’s condition.

Sections 505.14(b)(8) and 505.28(m) have been added to allow the
Department of Health to continue to use the current assessment process
until the independent assessment and medical order services are
established.

Section 505.28(h)(3) has been revised to clarify that where more than
one fiscal intermediary is serving the same consumer at a given time, the
consumer is required to select a single fiscal intermediary to work with in
accordance with guidance provided by the Department of Health.

Several proposed revisions were not incorporated because they were
not consistent with the statutory authority underlying the proposed
rulemaking or concerned issues outside the scope of the proposed
rulemaking. Other suggestions appeared to warrant further consideration
for possible inclusion of future revisions to the regulations.
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EMERGENCY
RULE MAKING

Schedule of Reasonable Costs for Major Capital Improvements
in Rent Regulated Housing Accommodations

L.D. No. HCR-26-20-00012-E
Filing No. 13

Filing Date: 2021-01-12
Effective Date: 2021-01-12

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Addition of sections 2102.11, 2202.28,2502.10 and 2522.11
to Title 9 NYCRR.

Statutory authority: Administrative Code of New York City, sections 26-
405(g), 26-511(b), 26-518(a); L. 1974, ch. 576, section 10a; Omnibus
Housing Act; L. 1983, ch. 403, section 28; L. 1946, ch. 274, subdivision
4(a), as amended by L. 1950, ch. 250, as amended by L. 1964, ch. 244;
Housing Stability and Tenant Protection Act of 2019, L. 2019, ch. 36, part
K; L. 2019, ch. 39, part 36

Finding of necessity for emergency rule: Preservation of general welfare.

Specific reasons underlying the finding of necessity: On June 14, 2019,
the law which is commonly known as the “Housing Stability and Tenant
Protection Act of 2019” or “HSTPA” (Ch. 36 of the Laws of 2019) was
enacted. On June 25, 2019, change amendments were enacted, commonly
referred to as the “Clean-up Legislation” (Part Q, Ch. 39 of the Laws of
2019). The Legislature has determined that, because of a serious public
emergency, the regulation of residential rents and evictions is necessary to
prevent the exaction of unreasonable rents and rent increases and to
forestall other disruptive practices that would produce threats to public
health, safety and general welfare. HSTPA serves to reform and strengthen
the rent laws and provide greater protection for tenants. As relevant herein,
section K of HSTPA as amended by the Clean Up Legislation modified the
requirements landlords must meet to receive rent increases based on major
capital improvements and individual apartment improvements. The
legislation mandated that the Division of Housing and Community Re-
newal (“DHCR”) promulgate rules and regulations applicable to all rent
regulated units that, among other things and as is relevant to this proposed
rule, establish a schedule of reasonable costs for major capital improve-
ments which sets a cap on the costs that can be recovered through a
temporary major capital improvement increase, based on the type of
improvement and its rate of depreciation. The Clean-up Legislation
directed the amendment and/or repeal of any rule or regulation necessary
for the implementation of HSTPA on and after June 14, 2019 to be made
immediately and completed on or before June 14, 2020, provided,
however, that in the absence of such rules and regulations, DHCR shall
immediately commence and continue implementation of all provisions of
HSTPA. Consequently, the proposed rulemaking is immediately necessary
to conform with the statutory amendments and to provide the public with
the rules necessary to comply with the current legislation. For the
aforementioned reasons, DHCR finds that immediate adoption of the rule
is necessary for the preservation of the general welfare, and that compli-
ance with the rulemaking procedures set forth in State Administrative Pro-
cedure Act section 202(1) would be contrary to the public interest. Given
the upcoming statutory deadline, emergency adoption is needed for timely
compliance with the legislation. Thus, DHCR finds that the regulation
must be adopted and implemented effective June 16, 2020 on an emer-
gency basis, and compliance with the minimum periods of notice, public
comment and other requirements of State Administrative Procedure Act
section 202(1) would be contrary to the public interest.

Subject: Schedule of Reasonable Costs for Major Capital Improvements
in rent regulated housing accommodations.

Purpose: Provide a schedule of reasonable costs for Major Capital
Improvements in rent regulated housing accommodations.

Substance of emergency rule (Full text is posted at the following State
website: https://hcr.ny.gov/regulatory-information): These regulations
add Section 2522.11 of the Rent Stabilization Code, Section 2502.10 of
the Tenant Protection Regulations, Section 2102.11 of the State Rent and
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Eviction Regulations and Section 2202.28 of the New York City Rent and
Eviction Regulations (herein after referred to as the regulations). The
regulations establish a reasonable cost schedule for major capital improve-
ments (MCI) and surrounding procedures for its implementation.

Subdivision (a) provides that the schedule will be set forth in an
operational bulletin for three main categories: (1) major systems, (2)
facade, parapet and roof, and (3) other systems.

Subdivision (b) provides that each class of MCI may list more detailed
types of capital improvements inclusive of additional eligible cost.

Subdivision (c) provides that each MCI cost will be listed by an ap-
propriate unit of measure.

Subdivision (d) notes that the maximum reasonable costs shall be based
on DHCR’s survey of such costs and shall be published and made avail-
able in conjunction with the publication of the regulation.

Subdivision (e) provides there will be a review of the schedule every
year.

Subdivision (f) sets forth: (1) the minimal owner requirements for
submission and (2) notes that the MCI submission must meet all other
regulatory requirements.

Subdivisions (g) and (h) set forth the process to seek a waiver of the
schedule with categories for (1) non-landmarked buildings, (2) landmarked
buildings, (3) work performed under the auspices of another government
agency, and (4) emergency capital improvements. There are also interim
rules in this subdivision for pending cases on waiver requests and time
limits for making such an application.

Subdivisions (i) and (j) provide that the waiver procedures require
expert engineering proof and bids with additional and alternative levels of
proof where an owner claims emergency work.

Subdivision (k) provides that the denial of a waiver will limit the
amount recoverable to that in the reasonable cost schedule, subject to all
other MCI recoupment requirements.

Subdivision (1) notes the location of the DHCR operational bulletin on
DHCR’s website.

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously submitted to the Department of State a
notice of proposed rule making, I.D. No. HCR-26-20-00012-EP, Issue of
July 1, 2020. The emergency rule will expire March 12, 2021.

Text of rule and any required statements and analyses may be obtained
from: Michael Berrios, NYS Homes and Community Renewal, 92-31
Union Hall Street, Jamaica, NY 11433, (718) 262-4816, email:
michael.berrios @nyshcr.org

Regulatory Impact Statement

A regulatory impact statement is not submitted with this notice because
this rule is subject to a consolidated regulatory impact statement that was
previously printed under a notice of emergency rule making, I.D. No.
HCR-26-20-00012-EP, Issue of July 1, 2020.

Regulatory Flexibility Analysis

A regulatory flexibility analysis is not submitted with this notice because
this rule is subject to a consolidated regulatory flexibility analysis that was
previously printed under a notice of emergency rule making, I.D. No.
HCR-26-20-00012-EP, Issue of July 1, 2020.

Rural Area Flexibility Analysis

A rural area flexibility analysis is not submitted with this notice because
this rule is subject to a consolidated rural area flexibility analysis that was
previously printed under a notice of emergency rule making, I.D. NoHCR-
26-20-00012-EP, Issue of July 1, 2020.

Job Impact Statement

A job impact statement is not submitted with this notice because this rule
is subject to a consolidated job impact statement that was previously
printed under a notice of emergency rule making, [.D. No. HCR-26-20-
00012-EP, Issue of July 1, 2020.

Assessment of Public Comment

A synopsis of comments and DHCR’s responses is discussed below:

Issue #1: Categories and Price Per-Unit Established in Operational Bul-
letin

Some asserted that the operational bulletin is a legally invalid vehicle
for itemization of individual MCI costs and that the allowable cost of each
of the numerous potential MCI items must be established and altered only
by regulation. Concern was expressed that that the operational bulletin
could be subject to change without public input.

DHCR'’s Response:

The operational bulletin is designed in accordance with Regulation to
update annually to reflect reasonable costs and changes thereto. In the
regulation and in the accompanying regulatory impact statement (RIS),
DHCR commits to issuing any annual update to the operational bulletin
upon public notice and an opportunity to comment.

The operational bulletin is a legally valid method for establishing the
reasonable cost schedule. The propriety of the mixture of regulatory stan-
dards as fixed principles and the embodiment of fact specific numbers in
an operational bulletin has been previously upheld against various chal-
lenges in litigation as consistent with the State Administrative Procedure
Act.

Issue #2: Transparency in Creation of Schedule

Some comments suggested a lack of transparency on the part of DHCR
in creating the Schedule. Commenters also suggested DHCR should have
included not-for profit organizations in helping to create the Schedule. Ad-
ditional comments claimed that DHCR published the Schedule without
the opportunity for prior public review. There were also comments asking
why DHCR chose a specific engineering firm to assist in creating the
Schedule.

DHCR’s Response:

DHCR complied with the State Administrative Procedure Act and the
Rent Stabilization Law requirements on public notice and comment and is
analyzing and reacting to those comments as appropriate. Therefore, all
interested individuals and entities were provided the opportunity to
provide input regarding the proposed regulation and proposed Schedule.

Prior to the creation and submission of its formal proposal, DHCR met
with both owner and tenant advocacy groups as indicated in the ac-
companying RIS and as authorized by SAPA.

DHCR also consulted with: DASNY, a state agency with an extensive
background in New York State construction, and DHCR engineers who
service New York Homes and Community Renewals (HCR) affordable
housing programs. DHCR also reviewed a cost schedule prepared by a
professional engineering firm that has done extensive work with CPC, a
not-for-profit affordable housing lender. A record of the groups DHCR
met with in person regarding the Regulations can be found here: https://
projectsunlight.ny.gov

In selecting the private consultant, DHCR requested bids from engi-
neers, architects, or any professional company that had specialized knowl-
edge in construction in the New York State area to help assist in the cre-
ation of the Schedule. The request for bids and selection was made in
accord with state procedures.

Issue #3: Is Schedule of Reasonable Costs Aligned with the intent of
HSPTA

Commenters suggested that the Schedule should be more in line with
the intent of HSPTA. Some seemingly implied that allowable MCI
improvements should be limited based a perceived difference between
market rate and affordable housing preservation standards.

DHCR'’s Response:

The Regulation and accompanying schedule conform both to the letter
and intent of the HSTPA.

HSTPA provides that DHCR approve MCI costs which are reasonable,
and actual and verifiable. The law does not allow for variants in reason-
able costs based upon the income strata of the recipients that live in the
units covered by the MCL

Issue #4: General and Specific Concerns Regarding the Schedule

Many comments asserted errors and other issues with the proposed
Schedule. Commentators suggested that:

- broadly, the costs reflected in the Schedule were excessive;

- the costs reflected in the Schedule could, in some circumstances, be
insufficient or too low;

- greater detail or further breakdown of scheduled costs is needed;

- the Schedule did not account for cost variation based on building size,
unit size and other factors;

- costs on the Schedule vary from the costs the commenters provided;

- areas outside of New York City should be separately scheduled from
the costs for MCI’s within New York City; and

- the Schedule should list every type of MCI and their rate of Internal
Revenue Service (“IRS”) depreciation.

In providing examples of errors or concerns with the Schedule com-
mentators mentioned scheduled items including: (a) apartment doors, (b)
apartment door locks, (c) apartment windows, (d) A/C brackets, (e) caulk-
ing, (f) bathroom GFI outlets, and (g) child guards.

DHCR'’s Response:

DHCR relied on expert opinion and professional guidance to create a
cost schedule.

No preestablished schedule or array of schedules can fully account for
the combination of factors (including building size, building location,
building age, building design, variation in labor costs, material supply
shortages, weather, logistical challenges, unique factual circumstances,
etc.) that can lead to variations in reasonable cost. To address this, DHCR
is establishing in these regulations, the alternative of an individualized
process of review where circumstances warrant.

The costs reflected on the Schedule include installations that are MCI
eligible and such related costs that are necessary and required to complete
the installation of the eligible MCI item. Maintenance costs or cosmetic
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costs that are not necessary for the eligible MCI item or costs unrelated to
the eligible MCI item are not included in the Schedule. The absence of an
item on the schedule that is MCI eligible does not mean that the reasonable-
ness of its cost is not subject to review.

DHCR assessed that there was insufficient data available to determine a
reasonable cost ceiling for certain items. DHCR is not accepting costs
without a reasonable cost review. That review will be included in case
processing and is already encompassed in the waiver and alternative means
process. Not every item on the Schedule is considered an eligible MCI
item in and of itself, some are for items considered necessary and related
expenses to eligible MCI items. Only items that are either MCI eligible or
necessary related expenses are included in the approved costs for an MCI
rent increase.

The unit size is considered in the MCI calculation itself as the MCI rent
increase per unit is based on the number of rooms in the unit.

DHCR made modifications to the Reasonable Cost Schedule set forth in
Operational Bulletin 2020-1 as detailed in the full version of the Assess-
ment of Public Comments.

Issue #5: Should Regulations be More Explicit as to the Acceptable
Alternative Means to Establish a Waiver

A comment suggested that DHCR should be more explicit as to the ac-
ceptable alternative means to establish a waiver related to existing (pre-
HSTPA) MCI applications or MCI work. It was specifically requested that
a certification by an expert should be accepted to support granting such a
waiver.

DHCR'’s Response:

Each waiver request must be reviewed on a case by case basis, subject
to notice to tenants and possible challenge. It would not be appropriate for
DHCR to commit to a single methodology to justify or deny a waiver from
the scheduled reasonable costs.

Issue #6: Are Certain Expenses or Items Not Previously Subject to MCI
Rent Increases now MCI Eligible?

A comment queried whether the references in various documents to re-
lated expenses means that certain expenses not previously subject to MCI
compensation may now be MCI eligible by virtue of these articulated
DHCR standards. Similar comment suggested several items that do not
meet the requirements of an MCI and/or that the costs included in the
Schedule do not reflect policy outlined in DHCR’s Fact Sheets.

DHCR'’s Response:

DHCR is not expanding MCI eligibility to items not previously MCI
eligible. The term “related expenses” is used instead to incorporate atten-
dant expenses previously allowed for MCI treatment and not otherwise
precluded by HSTPA. Further, just an item being listed on the Schedule
does not mean it will categorically be eligible for an MCI rent increase.

Issue #7: General Assertions of Economic Inequity based on HSTPA’s
Changes to MCI Compensation Structure and Potential Impact on Hous-
ing Stock

There were comments asserting the general unfairness and economic
impact surrounding HSTPA’s changes significantly limiting owners’ abil-
ity to recover sums spent on MCI work. At least one comment noted that
the application of the Schedule of Reasonable Costs to pending matters at
the Rent Administrator’s level and related to work commenced or financed
in anticipation of the MCI rules remaining unchanged, raises significant
constitutional questions under the Regina Metropolitan case.

DHCR’s Response:

Regarding constitutionality and the Regina Metropolitan decision, the
Court in Regina Metropolitan drew a distinction between the retroactive
creation of overcharge liability for past behavior, as contrasted with to the
prospective application of rent increase formulas to applications like those
at issue here. Given the past legislative and regulatory history at the time
the MCI at issue work was done, owners did not have any reasonable
expectation that law and rules governing MCI eligibility would remain
constant and not subject to change.

Issue #8: Does Availability of Waivers in Limited Factual Circum-
stances Align with directives of HSTPA?

Commenters suggested that any waiver or variation attached to
implementation of the MCI Schedule of Reasonable Costs is not aligned
with HSPTA.

DHCR'’s Response:

As noted in the RIS, waivers have been a traditional part of MCI
processing where schedules are in use, such as with useful life, in order to
create an individualized assessment where necessary.

Issue #9: Should Issuance of MCI Rent-Increase Orders be Delayed
Until there is a Finalized Schedule?

Comments suggested that issuance of MCI orders rent-increase orders
be delayed until there is a finalized schedule.

DHCR’s Response:

HSTPA and SAPA allow for the issuance of MCI rent increases before
the promulgation of the Regulations.

Issue #10: MCI Installations Should Not Allow for Limitation of Ser-
vices
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Certain comments alleged that MCI installations are an end-run around
of the requirement to provide services and the limitation on additional
compensation for services that the owner is already under obligation to
maintain.

DHCR'’s Response:

Owners need to apply with DHCR for modifications in services through
a separate application process that adheres to the already established
methods of DHCR. Additionally, tenants have the right and the ability to
contest MCI applications asserting failure to exhaust useful life or failure
to reasonably maintain.

Issue #11: Licensed professional costs

Commenters raised concerns with the costs to owners to certify costs
and the need for licensed professionals.

DHCR'’s Response:

DHCR has previously provided guidance on non-construction costs
under Policy Statement 2017-1.

Issue #12: Application of Schedule in pending MCI applications before
DHCR RA and on PAR

One commenter requested that the Schedule should be applied retroac-
tively to all pending MCI applications as well as to appeals of prior MCI
application decisions (also known as a “Petition for Administrative
Review”).

DHCR’s Response:

DHCR has already issued official guidance on the application of the
HSTPA to MCI applications under Fact Sheet #24.

Issue #13: Comments suggested that the Schedule includes matters
which have never been or are no longer MCI eligible under the HSTPA

Commentators asserted that DHCR included in the Schedule items that
are no longer available for MCI rent increases based on various changes to
the MCI definition in HSTPA, most specifically that the improvement be
essential for preservation, energy, efficiency, functionality or infrastructure
of the entire building and that no increase be approved for group work
done in individual apartments that is otherwise not an improvement to the
entire building.

DHCR Response:

DHCR eliminated certain items from any consideration in creating its
reasonable cost schedule. The rest of the more specific complaints fall
within individualized factual assessment under these standards and may
also be the subject of additional comment upon the proposal of additional
MCI regulations.

NOTICE OF ADOPTION

Schedule of Reasonable Costs for Major Capital Improvements
in Rent Regulated Housing Accommodations

L.D. No. HCR-26-20-00012-A
Filing No. 14

Filing Date: 2021-01-12
Effective Date: 2021-01-27

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Addition of sections 2102.11, 2202.28, 2502.10 and 2522.11
to Title 9 NYCRR.

Statutory authority: Administrative Code of New York City, sections 26-
405(g), 26-511(b), 26-518(a); L. 1974, ch. 576, section 10a; Omnibus
Housing Act; L. 1983, ch. 403, section 28; L. 1946, ch. 274, subdivision
4(a), as amended by L. 1950, ch. 250, as amended by L. 1964, ch. 244;
Housing Stability and Tenant Protection Act of 2019; L. 2019, ch. 36, part
K; L. 2019, ch. 39, part 36

Subject: Schedule of Reasonable Costs for Major Capital Improvements
in rent regulated housing accommodations.

Purpose: Provide a schedule of reasonable costs for Major Capital
Improvements in rent regulated housing accommodations.

Substance of final rule: These regulations add Section 2522.11 of the
Rent Stabilization Code, Section 2502.10 of the Tenant Protection Regula-
tions, Section 2102.11 of the State Rent and Eviction Regulations and
Section 2202.28 of the New York City Rent and Eviction Regulations
(herein after referred to as the regulations). The regulations establish a rea-
sonable cost schedule for major capital improvements (MCI) and sur-
rounding procedures for its implementation.

Subdivision (a) provides that the schedule will be set forth in an
operational bulletin for three main categories: (1) major systems, (2)
facade, parapet and roof, and (3) other systems.

Subdivision (b) provides that each class of MCI may list more detailed
types of capital improvements inclusive of additional eligible cost.

Subdivision (c) provides that each MCI cost will be listed by an ap-
propriate unit of measure.
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Subdivision (d) notes that the maximum reasonable costs shall be based
on DHCR’s survey of such costs and shall be published and made avail-
able in conjunction with the publication of the regulation.

Subdivision (e) provides there will be a review of the schedule every
year.

Subdivision (f) sets forth: (1) the minimal owner requirements for
submission and (2) notes that the MCI submission must meet all other
regulatory requirements.

Subdivisions (g) and (h) set forth the process to seek a waiver of the
schedule with categories for (1) non-landmarked buildings, (2) landmarked
buildings, (3) work performed under the auspices of another government
agency, and (4) emergency capital improvements. There are also interim
rules in this subdivision for pending cases on waiver requests and time
limits for making such an application.

Subdivisions (i) and (j) provide that the waiver procedures require
expert engineering proof and bids with additional and alternative levels of
proof where an owner claims emergency work.

Subdivision (k) provides clarification that owner requests for a waiver
shall be made available to the tenants with an opportunity to comment on
and contest the waiver.

Subdivision (1) provides that the denial of a waiver will limit the amount
recoverable to that in the reasonable cost schedule, subject to all other
MCI recoupment requirements.

Subdivision (m) notes the location of the DHCR operational bulletin on
DHCR’s website.

Final rule as compared with last published rule: Nonsubstantial changes
were made in sections 2102.11(k), 2202.28(k), 2502.10(k) and 2522.11(k).

Text of rule and any required statements and analyses may be obtained
Jfrom: Michael Berrios, NYS Homes and Community Renewal, 92-31
Union Hall Street, Jamaica, NY 11433, (718) 262-4816, email:
michael.berrios @nyshcr.org

Summary of Revised Regulatory Impact Statement

1. STATUTORY AUTHORITY

Section 26-511(b) of the Administrative Code of the City of New York,
(“Rent Stabilization Law” “RSL”) and RSL § 26-518(a) authorize the
Division of Housing and Community Renewal (“DHCR”) to amend the
Rent Stabilization Code) (“RSC”); the Emergency Tenant Protection Act
of 1974 (“ETPA”), Laws of 1974, Ch. 576, section 10a authorizes DHCR
to amend the Tenant Protection Regulations (“TPR”); the Omnibus Hous-
ing Act, Laws of 1983, Ch. 403, section 28, and section 26-405g(1) of the
Administrative Code of the City of New York, (also known as the “City
Rent and Rehabilitation Law”) (“CRRL”) authorize DHCR to amend the
City Rent and Eviction Regulations (“CRER”); the Emergency Housing
Rent Control Law (“RCL”), Laws of 1946, Chap 274, subdivision 4(a), as
amended by the Laws of 1950, Chap. 250, as amended, by the Laws of
1964, Ch. 244, authorizes DHCR to amend the State Rent and Eviction
Regulations (“SRER”); the Housing Stability and Tenant Protection Act of
2019, Ch.36 of the Laws of 2019 (“HSTPA”), Part K, further empowered
and required DHCR to promulgate rules and regulations to implement and
enforce all provisions of Part K, specifically as implemented herein, to es-
tablish a schedule of reasonable costs for major capital improvements
(“MCT”) that shall set a cap for what costs can be recovered through a
temporary major capital improvement increase, based on the type of
improvement and its rate of depreciation. As amended by Chapter 39 of
the laws of 2019, with respect to the provisions of Part K, the addition,
amended and/or repeal of any rule or regulation necessary for the
implementation of this act [HSTPA] on and after June 14, 2019 are
directed to be made immediately and completed on or before June 14,
2020 provided, however, that in the absence of such rules and regulations,
the division shall immediately commence and continue implementation of
all provisions of this act.

2. LEGISLATIVE OBJECTIVES

The overall legislative objectives are contained in Sections 26-501 and
26-502 of the RSL, Section 2 of the ETPA, section § 8581(1) of the RCL
and section 26-401(a) of the CRRL.

3. NEEDS AND BENEFITS

DHCR has engaged in this amendment process with respect to these
regulations to implement the Legislature’s directive regarding the
establishment of a schedule of reasonable costs for major capital
improvements.

As more fully explained in other required documents submitted here-
with, DHCR’s use of this emergency regulatory process: (1) is consistent
with the directory time limits for the implementation of HSTPA Part K;
(2) reduces the uncertainty caused by having no rule, given the necessity
of continued MCI processing required by law; (3) gives all regulated par-
ties the benefit of their substance and procedures at the earliest op-
portunity; and (4) preserves the opportunity for notice and comment to act
in a manner consistent with the directory time limits for implementation of
HSTPA Part K.

4. COSTS

The regulated parties are residential tenants and the owners of the rent
regulated accommodations in which such tenants reside. There are no ad-
ditional direct costs imposed on tenants or owners by these amendments.
The amended regulations do not impose any new program, service, duty
or responsibility upon any state agency or instrumentality thereof, or local
government. In the main, any additional costs are less based on the regula-
tory choices made by DHCR in implementation of this statutory directive
but on this statutory directive itself, which is an added overlay on the pre-
existing Major Capital Improvement process. These additional costs need
to be weighed against the already significant outlay by owners and the rent
impact on tenants, as well as DHCR’s responsibility leading to supervise,
monitor, and make the major capital improvement process more
transparent.

Owners of regulated housing accommodations voluntarily apply for an
MCI rent increase within two years after finishing an MCI. Going forward,
the owners of regulated housing accommodations who seek to receive an
MCI rent increase, will need to be more vigilant to assure their compli-
ance with these changes to the regulations and in their selection of pricing
for major capital improvements. Compliance costs are already a generally
accepted expense of owning regulated housing. Costs may be associated
with conforming present business practices to this change in processing
standards in that owners will often need to ensure that in contracting for
major capital improvements that the costs do not exceed the schedule of
reasonable costs or request a waiver of these requirements based on the
good cause alternative procedures set forth in these regulations. DHCR
has worked with experts in the field and reviewed historical data in an ef-
fort to assure that the schedule is reflective of the actual, reasonable costs
for the major capital improvements. The majority of owners who operate
in good faith and who do not attempt to inflate the costs of major capital
improvements will be largely unaffected by the regulation. Moreover, the
cost related to compliance in seeking to pay no more than reasonable costs
are expenses that are consistent with good business practices of exercising
due diligence to obtain a quality product and installation at a competitive
price. Thus, even for applications pending before DHCR’s rent administra-
tor on the effective date of these regulations where the owner decides to
seek a waiver the documentation required for that process is consistent
with the business records an owner would maintain to justify paying the
contract price in the first instance.

Tenants will largely not incur any additional costs through implementa-
tion of the proposed regulations and may incur less costs based on the ceil-
ing for recovery of costs of major capital improvements.

5. LOCAL GOVERNMENT MANDATES

The proposed rulemaking will not impose any new program, service,
duty or responsibility upon any level of local government.

6. PAPERWORK

The amendments may, in a limited fashion, increase the paperwork
burden. There may be additional required documentation to establish
compliance with the schedule of reasonable costs, but it is relatively
minimal. There will be more instances where an owner may need to
provide additional proof of the reasonable costs of major capital improve-
ments, but owners must already provide documentation with its applica-
tion to DHCR for a rent increase based on a major capital improvement.
There may be more significant paperwork required from an owner associ-
ated with seeking an individualized assessment of reasonable costs either
based on a waiver or a major capital improvement not covered by the
schedule.

However, this kind of paperwork is not unique as a somewhat similar
process is already extant in Major Capital Improvement processing with
respect to the implementation of the useful life schedule in DHCR’s
regulations. Presumably the owner by making such an application,
particularly for a waiver, has decided the benefits outweigh the additional
paperwork and regulatory burden. In this context it should be noted that
the absence of an item on the schedule that is MCI eligible does not meant
that the reasonableness of its cost is not subject to review. Instead it will
be subject to a more particularized review.

For certain items that may be MCI eligible, DHCR assessed that there
was insufficient data available to determine a reasonable cost ceiling. In
those instances, DHCR is not accepting costs without a reasonable cost
review. That review will be included as part of case-by-case processing
and is already encompassed in the waiver and alternative means process
set forth in the regulations.

Where there is a particularized request, tenants will have an additional
paperwork and regulatory burden of response if they choose and the non-
substantive change to the regulation clarifies this previously implicit right
of tenant notice of any waiver request and an opportunity to respond as
part of the process which leads to a DHR determination on the owner’s ap-
plication for an increase. Primarily the reasonable cost schedule is
designed to reduce the present burden on all parties and reduce most
specifically tenants of particularized responses in establishing reasonable
costs.

1
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Case specific claims that the application of the changed regulations may
require even greater flexibility or a different remedy, will be best handled
in the context of the administrative applications where such factual claims
can best be assessed.

7. DUPLICATION

The amendments do not add any provisions that duplicate any known
State or Federal requirements, nor any known City requirements. New
York City, in the context of its J-51 program does have a reasonable cost
schedule for improvements. However, the schedule has not been the
subject of an update contemporaneous with the passage of the HSTPA and
is used to calculate a tax incentive rather than for actual compensation of
the costs of an MCI installation. In short, J-51 reflects one of many in-
stances where a rent regulated property may also participate in another
State, City or Federal housing program. In those instances, there is usually
a need to comply with the DHCR regulations as well as the mandates of
that City, State or Federal program.

8. ALTERNATIVES

DHCR considered a number of alternative methodologies in creating
this schedule.

DHCR did start out by reviewing the HPD J-51 schedule. However, for
the reasons stated above, it could not be the sole source for review. Even
updating those costs by any standard projection or index would be prone
to some inaccuracies. Therefore, DHCR retained an expert engineering
firm selected through a competitive bid process to consult with in the
formulation of the reasonable cost schedule. DHCR also used its own staff
with experience in MCI processing and its database of determinations as a
source of data primarily to identify the types and categories of MCI
applications. This work was augmented by construction management and
its architecture and engineering staff, other state construction experts as
well as certain data from the state affordable housing portfolio. DHCR did
also examine the potential use of standardized industry accepted cost
estimation software for new construction and reviewed information and
input presented as well as listened to tenant and industry advocates and
reviewing their submissions, a standard method of compliance indicated
by a SAPA regulatory flexibility analysis.

DHCR determined that the reasonable cost schedule developed in
conjunction with the outside consulting engineering firm augmented by
the other reviews undertaken gave the most informed and comprehensive
reflection of costs. DHCR created as part of these regulations, the possibil-
ity of gauging reasonable costs for major capital improvements not
contained in the cost schedule as well as alternative submissions, even for
those on the schedule, where it can be established that such an individual-
ized project assessment is still necessary and appropriate. The experience
of the outside consulting engineering firm and DHCR’s own affordable
housing and its rehabilitation staff concurred with that assessment of the
cost of replacing major systems in buildings here of significant age and
not constructed based on a single standard configuration can reasonably
vary. As noted previously, the use of an individualized process where ap-
propriate mirrors DHCR procedure in implementing useful life/
depreciation schedule already part of DHCR’s regulations and the
safeguards to obtain reasonable costs reflect a competitive bidding
procedures patterned after that used by DHCR in its Mitchell-Lama
portfolio. Moreover, it almost goes without saying, that the present
COVID-19 pandemic has created a level of uncertainty in the construction
industry that makes reliance on historical data and projections by
themselves, without acknowledging the possibility of the need for other
alternatives, problematic.

9. FEDERAL STANDARDS

The proposed amendments do not exceed any known minimum Federal
standards.

10. COMPLIANCE SCHEDULE

It is anticipated that for pending cases, regulated parties may require
additional time to comply with the proposed rules. Where such time is
necessary it will be reasonably provided in the context of these pending
proceedings. As these new regulations will not be applied to cases which
on their effective date have already been issued by the Rent Administrator
but are on appeal, (whether in Appellate Courts, Supreme Court or PAR)
the need for more complex compliance periods should be reduced
significantly.

Revised Regulatory Flexibility Analysis, Rural Area Flexibility Analysis
and Job Impact Statement

A revised Regulatory Flexibility Analysis, Rural Area Flexibility Analysis
and Job Impact Statement are not required based on non-substantive
changes to 9 NYCRR 2522.11(k), 2502.10(k), 2102.11(k) and 2202.28(k).
The changes to the sections are merely a clarification that due process
requirements of notice and opportunity to comment on any waiver ap-
plication will be met in the processing of the major capital improvement
(MCI) application. Therefore, this non-substantive change requires no
modification of the Regulatory Flexibility Analysis, Rural Area Flexibility
Analysis and Job Impact Statement.
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Initial Review of Rule

As a rule that requires a RFA, RAFA or JIS, this rule will be initially
reviewed in the calendar year 2024, which is no later than the 3rd year af-
ter the year in which this rule is being adopted.

Assessment of Public Comment

A synopsis of comments and DHCR’s responses is discussed below:

Issue #1: Categories and Price Per-Unit Established in Operational Bul-
letin

Some asserted that the operational bulletin is a legally invalid vehicle
for itemization of individual MCI costs and that the allowable cost of each
of the numerous potential MCI items must be established and altered only
by regulation. Concern was expressed that that the operational bulletin
could be subject to change without public input.

DHCR'’s Response:

The operational bulletin is designed in accordance with Regulation to
update annually to reflect reasonable costs and changes thereto. In the
regulation and in the accompanying regulatory impact statement (RIS),
DHCR commits to issuing any annual update to the operational bulletin
upon public notice and an opportunity to comment.

The operational bulletin is a legally valid method for establishing the
reasonable cost schedule. The propriety of the mixture of regulatory stan-
dards as fixed principles and the embodiment of fact specific numbers in
an operational bulletin has been previously upheld against various chal-
lenges in litigation as consistent with the State Administrative Procedure
Act.

Issue #2: Transparency in Creation of Schedule

Some comments suggested a lack of transparency on the part of DHCR
in creating the Schedule. Commenters also suggested DHCR should have
included not-for profit organizations in helping to create the Schedule. Ad-
ditional comments claimed that DHCR published the Schedule without
the opportunity for prior public review. There were also comments asking
why DHCR chose a specific engineering firm to assist in creating the
Schedule.

DHCR'’s Response:

DHCR complied with the State Administrative Procedure Act and the
Rent Stabilization Law requirements on public notice and comment and is
analyzing and reacting to those comments as appropriate. Therefore, all
interested individuals and entities were provided the opportunity to
provide input regarding the proposed regulation and proposed Schedule.

Prior to the creation and submission of its formal proposal, DHCR met
with both owner and tenant advocacy groups as indicated in the ac-
companying RIS and as authorized by SAPA.

DHCR also consulted with: DASNY, a state agency with an extensive
background in New York State construction, and DHCR engineers who
service New York Homes and Community Renewals (HCR) affordable
housing programs. DHCR also reviewed a cost schedule prepared by a
professional engineering firm that has done extensive work with CPC, a
not-for-profit affordable housing lender. A record of the groups DHCR
met with in person regarding the Regulations can be found here: https://
projectsunlight.ny.gov

In selecting the private consultant, DHCR requested bids from engi-
neers, architects, or any professional company that had specialized knowl-
edge in construction in the New York State area to help assist in the cre-
ation of the Schedule. The request for bids and selection was made in
accord with state procedures.

Issue #3: Is Schedule of Reasonable Costs Aligned with the intent of
HSPTA

Commenters suggested that the Schedule should be more in line with
the intent of HSPTA. Some seemingly implied that allowable MCI
improvements should be limited based a perceived difference between
market rate and affordable housing preservation standards.

DHCR'’s Response:

The Regulation and accompanying schedule conform both to the letter
and intent of the HSTPA.

HSTPA provides that DHCR approve MCI costs which are reasonable,
and actual and verifiable. The law does not allow for variants in reason-
able costs based upon the income strata of the recipients that live in the
units covered by the MCI.

Issue #4: General and Specific Concerns Regarding the Schedule

Many comments asserted errors and other issues with the proposed
Schedule. Commentators suggested that:

- broadly, the costs reflected in the Schedule were excessive;

- the costs reflected in the Schedule could, in some circumstances, be
insufficient or too low;

- greater detail or further breakdown of scheduled costs is needed;

- the Schedule did not account for cost variation based on building size,
unit size and other factors;

- costs on the Schedule vary from the costs the commenters provided;

- areas outside of New York City should be separately scheduled from
the costs for MCI’s within New York City; and
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- the Schedule should list every type of MCI and their rate of Internal
Revenue Service (“IRS”) depreciation.

In providing examples of errors or concerns with the Schedule com-
mentators mentioned scheduled items including: (a) apartment doors, (b)
apartment door locks, (c) apartment windows, (d) A/C brackets, (e) caulk-
ing, (f) bathroom GFI outlets, and (g) child guards.

DHCR'’s Response:

DHCR relied on expert opinion and professional guidance to create a
cost schedule.

No preestablished schedule or array of schedules can fully account for
the combination of factors (including building size, building location,
building age, building design, variation in labor costs, material supply
shortages, weather, logistical challenges, unique factual circumstances,
etc.) that can lead to variations in reasonable cost. To address this, DHCR
is establishing in these regulations, the alternative of an individualized
process of review where circumstances warrant.

The costs reflected on the Schedule include installations that are MCI
eligible and such related costs that are necessary and required to complete
the installation of the eligible MCI item. Maintenance costs or cosmetic
costs that are not necessary for the eligible MCI item or costs unrelated to
the eligible MCI item are not included in the Schedule. The absence of an
item on the schedule that is MCI eligible does not mean that the reasonable-
ness of its cost is not subject to review.

DHCR assessed that there was insufficient data available to determine a
reasonable cost ceiling for certain items. DHCR is not accepting costs
without a reasonable cost review. That review will be included in case
processing and is already encompassed in the waiver and alternative means
process. Not every item on the Schedule is considered an eligible MCI
item in and of itself, some are for items considered necessary and related
expenses to eligible MCI items. Only items that are either MCI eligible or
necessary related expenses are included in the approved costs for an MCI
rent increase.

The unit size is considered in the MCI calculation itself as the MCI rent
increase per unit is based on the number of rooms in the unit.

DHCR made modifications to the Reasonable Cost Schedule set forth in
Operational Bulletin 2020-1 as detailed in the full version of the Assess-
ment of Public Comments.

Issue #5: Should Regulations be More Explicit as to the Acceptable
Alternative Means to Establish a Waiver

A comment suggested that DHCR should be more explicit as to the ac-
ceptable alternative means to establish a waiver related to existing (pre-
HSTPA) MCI applications or MCI work. It was specifically requested that
a certification by an expert should be accepted to support granting such a
waiver.

DHCR’s Response:

Each waiver request must be reviewed on a case by case basis, subject
to notice to tenants and possible challenge. It would not be appropriate for
DHCR to commit to a single methodology to justify or deny a waiver from
the scheduled reasonable costs.

Issue #6: Are Certain Expenses or Items Not Previously Subject to MCI
Rent Increases now MCI Eligible?

A comment queried whether the references in various documents to re-
lated expenses means that certain expenses not previously subject to MCI
compensation may now be MCI eligible by virtue of these articulated
DHCR standards. Similar comment suggested several items that do not
meet the requirements of an MCI and/or that the costs included in the
Schedule do not reflect policy outlined in DHCR’s Fact Sheets.

DHCR’s Response:

DHCR is not expanding MCI eligibility to items not previously MCI
eligible. The term “‘related expenses” is used instead to incorporate atten-
dant expenses previously allowed for MCI treatment and not otherwise
precluded by HSTPA. Further, just an item being listed on the Schedule
does not mean it will categorically be eligible for an MCI rent increase.

Issue #7: General Assertions of Economic Inequity based on HSTPA’s
Changes to MCI Compensation Structure and Potential Impact on Hous-
ing Stock

There were comments asserting the general unfairness and economic
impact surrounding HSTPA’s changes significantly limiting owners’ abil-
ity to recover sums spent on MCI work. At least one comment noted that
the application of the Schedule of Reasonable Costs to pending matters at
the Rent Administrator’s level and related to work commenced or financed
in anticipation of the MCI rules remaining unchanged, raises significant
constitutional questions under the Regina Metropolitan case.

DHCR'’s Response:

Regarding constitutionality and the Regina Metropolitan decision, the
Court in Regina Metropolitan drew a distinction between the retroactive
creation of overcharge liability for past behavior, as contrasted with to the
prospective application of rent increase formulas to applications like those
at issue here. Given the past legislative and regulatory history at the time
the MCI at issue work was done, owners did not have any reasonable

expectation that law and rules governing MCI eligibility would remain
constant and not subject to change.

Issue #8: Does Availability of Waivers in Limited Factual Circum-
stances Align with directives of HSTPA?

Commenters suggested that any waiver or variation attached to
implementation of the MCI Schedule of Reasonable Costs is not aligned
with HSPTA.

DHCR'’s Response:

As noted in the RIS, waivers have been a traditional part of MCI
processing where schedules are in use, such as with useful life, in order to
create an individualized assessment where necessary.

Issue #9: Should Issuance of MCI Rent-Increase Orders be Delayed
Until there is a Finalized Schedule?

Comments suggested that issuance of MCI orders rent-increase orders
be delayed until there is a finalized schedule.

DHCR’s Response:

HSTPA and SAPA allow for the issuance of MCI rent increases before
the promulgation of the Regulations.

Issue #10: MCI Installations Should Not Allow for Limitation of Ser-
vices

Certain comments alleged that MCI installations are an end-run around
of the requirement to provide services and the limitation on additional
compensation for services that the owner is already under obligation to
maintain.

DHCR’s Response:

Owners need to apply with DHCR for modifications in services through
a separate application process that adheres to the already established
methods of DHCR. Additionally, tenants have the right and the ability to
contest MCI applications asserting failure to exhaust useful life or failure
to reasonably maintain.

Issue #11: Licensed professional costs

Commenters raised concerns with the costs to owners to certify costs
and the need for licensed professionals.

DHCR’s Response:

DHCR has previously provided guidance on non-construction costs
under Policy Statement 2017-1.

Issue #12: Application of Schedule in pending MCI applications before
DHCR RA and on PAR

One commenter requested that the Schedule should be applied retroac-
tively to all pending MCI applications as well as to appeals of prior MCI
application decisions (also known as a “Petition for Administrative
Review”).

DHCR'’s Response:

DHCR has already issued official guidance on the application of the
HSTPA to MCI applications under Fact Sheet #24.

Issue #13: Comments suggested that the Schedule includes matters
which have never been or are no longer MCI eligible under the HSTPA

Commentators asserted that DHCR included in the Schedule items that